Duke Merger becomes effective being hereinafter referred to as the “Duke Effective Time”), the
Duke Conversion shall become effective at such time as the Duke Articles of Conversion and the
Duke Power Articles of Organization are duly filed with the Secretary of State of the State of
North Carolina (the time the Duke Conversion becomes effective being heremnafter referred to as
the "Conversion Effective Time"), and the Cinergy Merger shall become effective at such time as
the Cinergy Certificate of Merger is duly filed with the Secretary of State of the State of
Delaware (the time the Cinergy Merger becomes effective being hereinafier referred to as the
“Cinergy Effective Time”). The latest time to occur of the Duke Effective Time, the Conversion
Effective Time and the Cinergy Effective Time shall hereinafier be referred to as the “Effective
Time.”

Section 1.07  Effects of the Mergers and the Conversion. The Duke Merger,
the Cinergy Merger and the Duke Conversion shall generally have the effects set forth in this
Agreement and the applicable provisions of the NCBCA, the DGCL and the NCLLCA
respectively.

Section 1.08 Organizational Documents of Duke, Cinergy and the Company.

(a)

(i) At the Duke Effective Time, (a) the articles of
incorporation of Duke, as in effect immediately prior to the Duke Effective Time,
shall be the articles of incorporation of Duke as the surviving corporation in the
Duke Merger and (b) the by-laws of Duke, as in effect immediately prior to the
Duke Effective Time, shall be the by-laws of Duke as the surviving corporation in
the Duke Merger, in each case until superceded by the Duke Power Articles of
Organization filed as part of the Duke Conversion; and

(ii) At the Conversion Effective Time, the parties shall
(i) file the Duke Power LLC Articles of Organization in a form mutually
acceptable to the parties hereto and (i) cause Duke Power LLC to adopt an
operating agreement mutually acceptable to the parties hereto; and

(iii) At the Cinergy Effective Time, (A) the certificate of
incorporation of Merger Sub B, as in effect immediately prior to the Cinergy
Effective Time, shall be the certificate of incorporation of Cinergy as the
surviving corporation in the Cinergy Merger until thereafter changed or amended
as provided therein or by applicable law and (B) the by-laws of Merger Sub B, as
in effect immediately prior to the Cinergy Effective Time, shall be the by-laws of
Cinergy as the surviving corporation in the Cinergy Merger, until thereafter
changed or amended as provided therein, in the certificate of incorporation of
Cinergy or by applicable law.

(b)  The parties shall take all appropriate action so that, at the Duke
Effective Time, (i) the certificate of incorporation of the Company shall be in the form attached
as Exhibit A hereto and (ii) the by-laws of the Company shall be in the form attached as
Exhibit B hereto. Each of Duke and Cinergy shall take all actions necessary to cause the




Company, Merger Sub A and Merger Sub B to take any actions necessary in order to
consummate the Mergers, the Restructuring Transactlons and the other transactions
contemplated hereby.

Section 1.09  Directors and Officers of Duke and Cinergy.

(@)  The directors of Merger Sub A at the Duke Effective Time shall,
from and after the Duke Effective Time, be the directors of Duke as the surviving corporation in
the Duke Merger until their successors have been duly elected or appointed and qualified.

T " (b) Subject to Section 1.10, the officers of Duke at the Duke Effective
Time shall, from and after the Duke Effective Time, continue to be the officers of Duke as the
surviving corporation in the Duke Merger until their successors have been duly elected or
appointed and qualified.

(c) The directors of Duke at the Conversion Effective Time shall, from
and afier the Conversion Effective Time, be the managers of Duke Power LLC until their
successors have been duly elected or appointed and qualified.

(d) Subject to Section 1.10, the officers of Duke at the Conversion
Effective Time shall, from and after the Conversion Effective Time, continue to be the officers
of Duke Power LLC until their successors have been duly elected or appointed and qualified.

(e) The directors of Merger Sub B at the Cinergy Effective Time shall,
from and after the Cinergy Effective Time, be the directors of Cinergy as the surviving
corporation in the Cinergy Merger until their successors have been duly elected or appointed and
qualified.

D Subject to Section 1.10, the officers of Cinergy at the Cinergy
Effective Time shall, from and after the Cinergy Effective Time, continue to be the officers of
Cinergy as the surviving corporation in the Cinergy Merger until their successors have been duly
elected or appointed and qualified.

Section 1.10  Directors and Officers of the Company. Exhibit C hereto sets
forth (i) as of the Effective Time, subject to the By-Laws of the Company effective as of the
Effective Time, the number of directors constituting the Board of Directors of the Company and
the number of Duke Directors (as defined in Exhibit B hereto) and the humber of Cinergy
Directors (as defined in Exhibit B hereto), (ii) as of the Effective Time, the Chairman of the
Board of Directors of the Company and the President and Chief Executive Officer of the
Company, and (ii1) the manner in which certain senior officers of the Company as of the
Effective Time will be selected after the date hereof and prior to the Effective Time. Certain of
the responsibilities of the Chairman of the Board of Directors of the Company are set forth on
Exhibit C hereto. The material terms of the changes to the existing employment agreement of
the President and Chief Executive Officer of Cinergy to be in effect as of the Effective Time in
his employment agreement with the Company as the President and Chief Executive Officer of
the Company are set forth on Exhibit D hereto. The parties shall use their commercially
reasonable efforts to cause an amended employment agreement reflecting such terms to be
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executed by the Company and the Chief Executive Officer of the Company as promptly as
practicable after the date hereof.

Section 1.11  Post-Merger Operations. Following the Effective Time, the
Company shall conduct its operations in accordance with the following:

() Name. At the Effective Time, the Company’s name shall be
changed to “Duke Energy Corporation.”

_ ®) Principal Corporate Offices. The Company shall maintain its
headquarters and principal corporate offices in Charlotte, North Carolina. Each of Duke Power
LLC, The Cincinnati Gas & Electric Company, PSI Energy, Inc. and The Union Light, Heat and
Power Company shall maintain its utility headquarters in its present location.

(©) Charities. The parties agree that provision of charitable
contributions and community support in their respective service areas serves a number of their
important corporate goals. During the two-year period immediately following the Cinergy
FEffective Time, the Company and its subsidiaries taken as a whole intend to continue to provide
charitable contributions and community support within the service areas of the parties and each
of their respective subsidiaries in each service area at levels substantially comparable to the
levels of charitable contributions and community support provided, directly or indirectly, by
Duke and Cinergy within their respective service areas during the two-year period immediately
prior to the Effective Time.

Section 1.12  Transition Committee. The parties shall create a special
transition committee (the “Transition Committee”) that shall be co-chaired by the Chief
Executive Officer of Duke and the Chief Executive Officer of Cinergy and shall be composed of
such chief executive officers and two other designees of Duke and one other designee of
Cinergy. After the date hereof and prior to the Effective Time, the Transition Committee shall
examine various alternatives regarding the manner in which to best organize and manage the
business of the Company after the Cinergy Effective Time, subject to applicable law.

ARTICLE 11

Effects of the Mergers on the Capital Stock of the Constituent Corporations;
' Exchange of Certificates 4

Section 2.01  Effect on Capital Stock. (a) At the Duke Effective Time, by
virtue of the Duke Merger and without any action on the part of the holder of any shares of Duke
Common Stock or any capital stock of Merger Sub A:

(i) Cancellation of Certain Duke Common Stock. Each
share of Duke Common Stock that is owned by Duke, Cinergy or the Company
shall automatically be canceled and retired and shall cease to exist, and no
consideration shall be delivered in exchange therefore.

(i) Conversion of Duke Common Stock. Subject to
Section 2.02(c), each issued and outstanding share of Duke Common Stock (other
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than shares to be canceled in accordance with Section 2.01(a)(i) and Dissenting
Shares (as defined in Section 2.03)) shall be converted into the right to receive 1
(tbe “Duke Ratio”) fully paid and nonassessablé share of Company Common
Stock (such aggregate amount, the “Duke Merger Consideration™). As of the
Duke Effective Time, all such shares of Duke Common Stock shall no longer be
outstanding and shall automatically be canceled and retired and shall cease to
exist, and each holder of a certificate representing any such shares of Duke
Common Stock shall cease to have any rights with respect thereto, except the
right to receive the shares of Company Common Stock (and cash in lieu of
fractional shares of Company Common Stock) to be issued or paid in
consideration therefore upon the surrender of such certificate in accordance with
Section 2.02, without interest and the right to receive dividends and other
distributions in accordance with Section 2.02.

(i)  Conversion of Merger Sub A Common Stock. The
aggregate of all shares of the capital stock of Merger Sub A issued and
outstanding immediately prior to the Duke Effective Time (of which, as of the
date of this Agreement, 100 shares of common stock, par value $.01 per share, are
issued and outstanding, each entitling the holder thereof to vote on the approval of
this Agreement) shall be converted into 100 shares of Surviving Duke Common
Stock. |

(b)  Atthe Cinergy Effective Time, by virtue of the Cinergy Merger
and without any action on the part of any holder of Cinergy Common Stock or any capital stock
of Merger Sub B:

(1) Cancellation of Certain Cinergy Common Stock.
Each share of Cinergy Common Stock that is owned by Cinergy, Duke or the
Company shall automatically be canceled and retired and shall cease to exist, and
no consideration shall be delivered in exchange therefore.

(i) Conversion of Cinergy Common Stock. Subject to
Section 2.02(e), each issued and outstanding share of Cinergy Common Stock
(other than shares to be canceled in accordance with Section 2.01(b)(1)) shall be
converted into the right to receive 1.56 (the “Cinergy Ratio”) fully paid and
nonassessable shares of Company Common Stock (such aggregate amount, the
“Cinergy Merger Consideration,” and, together with the Duke Merger
Consideration, the “Merger Consideration™). As of the Cinergy Effective Time,
all such shares of Cinergy Common Stock shall no longer be outstanding and
shall automatically be canceled and retired and shall cease to exist, and each
holder of a certificate representing any such shares of Cinergy Common Stock
shall cease to have any rights with respect thereto, except the right to receive the
shares of Company Common Stock (and cash in lieu of fractional shares of
Company Common Stock) to be issued or paid in consideration therefore upon the
surrender of such certificate in accordance with Section 2.02, without interest and
the right to receive dividends and other distributions in accordance with Section
2.02.




(iti) Conversion of Merger Sub B Common Stock. The
aggregate of all shares of the capital stock of Merger Sub B issued and
outstanding immediately prior to the Cinergy Effective Time (of which, as of the
date of this Agreement, 100 shares of common stock, without par value, are
issued and outstanding, each entitling the holder thereof to vote on the approval of
this Agreement) shall be converted into the right to receive 100 shares of
Surviving Cinergy Common Stock.

(©) Duke Preferred Stock and Preferred Stock A. Prior to the Duke
Effective Time, each issued and outstanding share of Preferred Stock, par value $100 per share
(“Duke Preferred Stock™), of Duke and each issued outstanding share of Preferred Stock A, par
value $25 per share (“Duke Preferred Stock A”), of Duke shall be redeemed in accordance with

Section 4.07.

(d) Exchangeable Shares of Duke Energy Canada Exchangeco, Inc.
As of the Duke Effective Time, each “ssued and outstanding exchangeable share (the
«Exchangeable Shares”) of Duke Energy Canada Exchangeco, Inc. (“Bxchangeco”), a
corporation incorporated under the laws of Canada and an indirect subsidiary of Duke, shall
become exchangeable for one share of Company Common Stock and one share of Company
Common Stock shall be issuable upon a redemption or retraction of each Exchangéable Share, in
each case in accordance with the terms of the provisions relating to the Exchangeable Shares as
of immediately prior to the Duke Effective Time. In addition, following the Effective Time, the
Company shall execute such assignment and assumption agreements and documentation as are
necessary to cause the Company to be bound by the terms and provisions of the Support
Agreement among Duke, Duke Canada Call Co. and Exchangeco dated March 14, 2002, and the
Voting and Exchange Trust Agreement among Duke, Exchangeco and Computershare Trust

Company of Canada, dated March 14, 2002.

Section 2.02  Exchange of Certificates.

(a) Exchange Agent. As of the Effective Time, the Company shall
enter into an agreement with such bank or trust company as may be mutually agreed by Duke
and Cinergy (the “Exchange Agent”), which agreement shall provide that the Company shall
deposit with the Exchange Agent as of the FEffective Time, for the benefit of the holders of shares
of Duke Common Stock and Cinergy Common Stock, for exchange in accordance with this
Article I1, through the Exchange Agent, certificates representing the shares of Company
Common Stock (such shares of Company Common Stock, together with any dividends or
distributions with respect thereto with a record date after the Cinergy Effective Time, being
hereinafier referred to as the “Exchange Fund”) representing the Merger Consideration.

()  Exchange Procedures. As soon as reasonably practicable after the
Effective Time, the Exchange Agent shall mail to each holder of record of a certificate or
certificates that immediately prior to the Effective Time represented outstanding shares of Duke
Common Stock or Cinergy Common Stock (the “Certificates”) whose shares were converted into
the right to receive shares of Company Common Stock pursuant to Section 2.01, (i) a letter of
transmittal (which shall specify that delivery shall be effected, and risk of loss and title to the
Certificates shall pass, only upon delivery of the Certificates 10 the Exchange Agent and shall be
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in such form and have such other provisions as Duke and Cinergy may reasonably specify) and
(ii) instructions for use in surrendering the Certificates in exchange for certificates representing
whole shares of Company Common Stock, cash in lieu of fractional shares pursuant to Section
2.02(¢) and any dividends or other distributions payable pursuant to Section 2.02(c). Upon
surrender of a Certificate for cancellation to the Exchange Agent, together with such letter of
transmittal, duly executed, and such other documents as may reasonably be required by the
Exchange Agent, the holder of such Certificate shall be entitled to receive in exchange therefore
a certificate representing that number of whole shares of Company Common Stock that such
holder has the right to receive pursuant to the provisions of this Article I, certain dividends or
other distributions in accordance with Section 2.02(c) and cash in lieu of any fractional share of
Company Common Stock in accordance with Section 2.02(¢), and the Certificate so surrendered
shall forthwith be canceled. In the event of a transfer of ownership of Duke Common Stock or
Cinergy Common Stock that is not registered in the transfer records of Duke or Cinergy, as the
case may be, a certificate representing the proper number of shares of Company Common Stock
may be issued to a person other than the person in whose name the Certificate so surrendered is
registered if such Certificate shall be properly endorsed or otherwise be in proper form for
transfer and the person requesting such issuance shall pay any transfer or other taxes required by
reason of the issuance of shares of Company Comimon Stock to a person other than the registered
holder of such Certificate or establish to the satisfaction of the Company that such tax has been
paid or is not applicable. Until surrendered as contemplated by this Section 2.02, each
Certificate shall be deemed at any time after the Duke Effective Time or the Cinergy Effective
Time, as the case may be, to represent only the right to receive upon such surrender the Merger
Consideration, which the holder thereof has the right to receive in respect of such Certificate
pursuant to the provisions of this Article II, certain dividends or other distributions in accordance
with Section 2.02(c) and cash in lieu of any fractional share of Duke Common Stock or Cinergy
Common Stock, as the case may be, in accordance with Section 2.02(e). No interest shall be
paid or will accrue on the Merger Consideration or any cash payable to holders of Certificates
pursuant to the provisions of this Article II.

(c) Distributions with Respect to Unexchanged Shares. No dividends
or other distributions with respect to Company Common Stock shall be declared or paid with a
record date on or after the Duke Effective Time and on or prior to the Effective Time. No
dividends or other distributions with respect to Company Common Stock with a record date after
the Effective Time shall be paid to the holder of any unsurrendered Certificate with respect to the
shares of Company Common Stock issuable hereunder in respect thereof and no cash payment in
lieu of fractional shares shall be paid to any such holder pursuant to Section 2.02(e), and all such
dividends, other distributions and cash in lieu of fractional shares of Company Common Stock
shall be paid by the Company to the Exchange Agent and shall be included in the Exchange
Fund, in each case until the surrender of such Certificate in accordance with this Article I1.
Subject to the effect of applicable escheat or similar laws, following surrender of any such
Certificate there shall be paid to the holder of the certificate representing whole shares of
Company Common Stock issued in exchange therefore, without interest, (i) promptly after the
time of such surrender, the amount of dividends or other distributions with a record date after the
Effective Time theretofore paid with respect to such whole shares of Company Common-Stock
and the amount of any cash payable in lieu of a fractional share of Company Common Stock to
which such holder is entitled pursuant to Section 2.02(e) and (ii) at the appropriate payment date,
the amount of dividends or other distributions with a record date after the Effective Time but
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prior to such surrender and with a payment date subsequent to such surrender payable with
respect to such whole shares of Company Common Stock.

(d) No Further Ownership Rights in Duke Common Stock or Cinergy

Common Stock. All shares of Company Common Stock issued upon the surrender for exchange
of Certificates in accordance with the terms of this Article II (including any cash paid pursuant to
this Article II) shall be deemed to have been issued (and paid) in full satisfaction of all rights
pertaining to the shares of Duke Comunon Stock or Cinergy Common Stock, as the case may be,
theretofore represented by such Certificates, subject, however, to Duke’s and Cinergy’s
respective obligations to pay any dividends or make any other distributions with a record date

~prior to the Duke Effective Time or the Cinergy Effective Time, as the case may be, that may
have been declared or made by Duke or Cinergy, as the case may be, on such shares of Duke
Common Stock or Cinergy Common Stock that remain unpaid at the Duke Effective Time or the
Cinergy Effective Time, as the case may be, and there shall be no further registration of transfers
on the stock transfer books of Duke or Cinergy of the shares of Duke Common Stock and
Cinergy Common Stock, respectively, that were outstanding immediately prior to the Duke
Effective Time or the Cinergy Effective Time, as the case may be. If, after the Duke Effective
Time or the Cinergy Effective Time, as the case may be, Certificates are presented to the
Company, Duke, Cinergy or the Exchange Agent for any reason, they shall be canceled and
exchanged as provided in this Article II, except as otherwise provided by law.

G No Fractional Shares.

(1) No certificates or scrip representing fractional shares
of Company Common Stock shall be issued upon the surrender for exchange of
Certificates, no dividend or distribution of the Company shall relate to such
fractional share interests and such fractional share interests will not entitle the
owner thereof to vote or to any rights of a shareholder of the Company.

(i) As promptly as practicable following the Cinergy

- Effective Time, the Exchange Agent shall determine the excess of (A) the number
of whole shares of Company Common Stock delivered to the Exchange Agent by
the Company pursuant to Section 2.02(a) representing the Cinergy Merger
Consideration over (B) the aggregate number of whole shares of Company
Common Stock to be distributed to former holders of Cinergy Common Stock
pursuant to Section 2.02(b) (such excess being herein called the “Cinergy Excess
Shares™). Following the Cinergy Effective Time, the Exchange Agent shall, on
behalf of former shareholders of Cinergy, sell the Cinergy Excess Shares at then-
prevailing prices on the New York Stock Exchange, Inc. (“NYSE”), all in the
manner provided in Section 2.02(e)(iii). As promptly as practicable following the
Duke Effective Time, the Exchange Agent shall determine the excess, if any, of
(A) the number of whole shares of Company Common Stock delivered to the
Exchange Agent by the Company pursuant to Section 2.02(a) representing the
Duke Merger Consideration over (B) the aggregate number of whole shares of
Company Common Stock to be distributed to former holders of Duke Common
Stock pursuant to Section 2.02(b) (such excess being herein called the “Duke
Excess Shares”). Following the Duke Effective Time, the Exchange Agent shall,
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on behalf of former shareholders of Duke, sell the Duke Excess Shares at then-
prevailing prices on the NYSE, all in the manner provided in Section 2.02(e)(iv).

(iii) The sale of the Cinergy Excess Shares by the
Exchange Agent shall be executed on the NYSE through one or more member
firms of the NYSE and shall be executed in round lots to the extent practicable.
The Exchange Agent shall use reasonable efforts to complete the sale of the
Cinergy Excess Shares as promptly following the Effective Time as, in the
Exchange Agent’s sole judgment, is practicable consistent with obtaining the best
execution of such sales in light of prevailing market conditions. Until the net
proceeds of such sale or sales have been distributed to the holders of Certificates
formerly representing Cinergy Common Stock, the Exchange Agent shall hold
such proceeds in trust for holders of Cinergy Common Stock (the “Cinergy
Common Shares Trust”). Cinergy shall pay all commissions, transfer taxes and
other out-of-pocket transaction costs, including the expenses and compensation of
the Exchange Agent incurred in connection with such sale of the Cinergy Excess
Shares. The Exchange Agent shall determine the portion of the Cinergy Common
Shares Trust to which each former holder of Cinergy Common Stock is entitled, if
any, by multiplying the amount of the aggregate net proceeds composing the
Cinergy Common Shares Trust by a fraction, the numerator of which is the
amount of the fractional share interest to which such former holder of Cinergy
Common Stock is entitled (after taking into account all shares of Cinergy
Common Stock held at the Cinergy Effective Time by such holder) and the
denominator of which is the aggregate amount of fractional share interests to
which all former holders of Cinergy Common Stock are entitled.

(iv) The sale of the Duke Excess Shares by the Exchange
Agent shall be executed on the NYSE through one or more member firms of the
NYSE and shall be executed in round lots to the extent practicable. The
Exchange Agent shall use reasonable efforts to complete the sale of the Duke
Excess Shares as promptly following the Effective Time as, in the Exchange
Agent’s sole judgment, is practicable consistent with obtaining the best execution
of such sales in light of prevailing market conditions. Until the net proceeds of
such sale or sales have been distributed to the holders of Certificates formerly
representing Duke Common Stock, the Exchange Agent shall hold such proceeds
in trust for holders of Duke Common Stock (the “Duke Common Shares Trust”™).
Duke shall pay all commissions, transfer taxes and other out-of-pocket transaction
costs, including the expenses and compensation of the Exchange Agent incurred
in connection with such sale of the Duke Excess Shares. The Exchange Agent
shall determine the portion of the Duke Common Shares Trust to which each
former holder of Duke Common Stock is entitled, if any, by multiplying the
amount of the aggregate net proceeds composing the Duke Common Shares Trust
by a fraction, the numerator of which is the amount of the fractional share mterest
to which such former holder of Duke Common Stock is entitled (after taking into
account all shares of Duke Common Stock held at the Duke Effective Time by
such holder) and the denominator of which is the aggregate amount of fractional
share interests to which all former holders of Duke Common Stock are entitled.
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(v) As soon as practicable after the determination of the
amount of cash, if any, to be paid to holders of Certificates formerly representing
Duke Common Stock or Cinergy Common Stock, as the case may be, with
respect to any fractional share interests, the Exchange Agent shall make available
such amounts to such holders of Certificates formerly representing Duke
Common Stock or Cinergy Common Stock, as the case may be, subject to and in
accordance with the terms of Section 2.02(c).

() Termination of Exchange Fund. Any portion of the Exchange
_Fund that remains undistributed to the holders of the Certificates for six months after the
Effective Time shall be delivered to the Company, upon demand, and any holders of the
Certificates who have not theretofore complied with this Article II shall thereafier look only to
the Company for payment of their claim for Merger Consideration, any dividends or distributions
with respect to Company Common Stock and any cash in lieu of fractional shares of Company
Common Stock.

(g)  No Liability. None of the Company, Duke, Cinergy or the
Exchange Agent or any of their respective directors, officers, employees and agents shall be
" liable to any person in respect of any shares of Company Common Stock, any dividends or
distributions with respect thereto, any cash in lieu of fractional shares of Company Common
Stock or any cash from the Exchange Fund, in each case delivered to a public official pursuant to
any applicable abandoned property, escheat or similar law. If any Certificate shall not have been
surrendered prior to two years after the Cinergy Effective Time (or immediately prior to such
earlier date on which any Cinergy Merger Consideration, any dividends or distributions payable
to the holder of such Certificate or any cash payable to the holder of such Certificate formerly
representing Cinergy Common Stock pursuant to this Article II, would otherwise escheat to or
become the property of any Governmental Authority (as defined in Section 3.01(d)), any such
Cinergy Merger Consideration, dividends or distributions in respect of such Certificate or such
cash shall, to the extent permitted by applicable law, become the property of the Company, free
and clear of all claims or interest of any person previously entitled thereto. If any Certificate
shall not have been surrendered prior to two years after the Duke Effective Time (or immediately
prior to such earlier date on which any Duke Merger Consideration, any dividends or
distributions payable to the holder of such Certificate or any cash payable to the holder of such
Certificate formerly representing Duke Common Stock pursuant to this Article 11, would
otherwise escheat to or become the property of any Governmental Authority), any such Duke
Merger Consideration, dividends or distributions in respect of such Certificate or such cash shall,
to the extent permitted by applicable law, become the property of the Company, free and clear of
all claims or interest of any person previously entitled thereto.

(h)  Investment of Exchange Fund. The Exchange Agent shall invest
any cash included in the Exchange Fund, as directed by the Company, on a daily basis. Any
interest and other income resulting from such investments shall be paid to the Company.

) Withholding Rights. The Company and the Exchange Agent shall
be entitled to deduct and withhold from any consideration payable pursuant to this Agreement to
any Person who was a holder of Duke Common Stock or Cinergy Common Stock, as the case
may be, immediately prior to the Duke Effective Time or the Cinergy Effective Time, as the case
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may be, such amounts as the Company and the Exchange Agent may be required to deduct and

withhold with respect to the making of such payment under the Code or any other provision of

applicable federal, state, local or foreign tax law. To the extent that amounts are so withheld by
the Company or the Exchange Agent and duly paid over to the applicable taxing authority, such
withheld amounts shall be treated for all purposes of this Agreement as having been paid to the

Person to whom such consideration would otherwise have been paid.

)] Lost, Stolen or Destroved Certificates. If any Certificate shall have
been lost, stolen or destroyed, upon the making of an affidavit of that fact by the person claiming
such Certificate to be lost, stolen or destroyed and, if required by the Company, the posting by
such person of a bond in such reasonable amount as the Company may direct as indemnity
against any claim that may be made against it with respect to such Certificate, the Exchange
Agent shall issue in exchange for such lost, stolen or destroyed Certificate, the Merger
Consideration and, if applicable, any unpaid dividends and distributions on shares of Company
Common Stock deliverable in respect thereof and any cash in lieu of fractional shares, in each
case pursuant to this Agreement.

&) Adjustments to Prevent Dilution. In the event that Duke changes
the number of shares of Duke Common Stock or securities convertible or exchangeable into or
exercisable for shares of Duke Common Stock, Cinergy changes the number of shares of
Cinergy Common Stock or securities convertible or exchangeable into or exercisable for shares
of Cinergy Common Stock, issued and outstanding prior to the Effective Time, or the Company
changes the number of shares of Company Common Stock or securities convertible or
exchangeable into or exercisable for shares of Company Common Stock issued and outstanding
afier the Duke Effective Time and prior to the Cinergy Effective Time, in each case as a result of
a reclassification, stock split (including a reverse stock split), stock dividend or distribution,
recapitalization, merger, subdivision, issuer tender or exchange offer, or other similar
transaction, except to the extent any of the foregoing actions are expressly permitted by this
Agreement, the Cinergy Ratio shall be equitably adjusted.

)] Uncertificated Shares. In the case of outstanding shares of Cinergy
Common Stock or Duke Common Stock that are not represented by Certificates, the parties shall
make such adjustments to this Section 2.02 as are necessary or appropriate to implement the
same purpose and effect that this Section 2.02 has with respect to shares of Cinergy Common .

Stock and Duke Common Stock that are represented by Certificates. | St VM 1 et il

Section 2.03  Dissenting Shares. Any holder of shares of Duke Common Stock
who shall have exercised rights to dissent with respect to the Duke Merger in accordance with
the NCBCA and who has properly exercised such holder's rights to demand payment of the "fair
value" of the holder's shares of Duke Common Stock (the “Dissenting Shares”) as provided in
the NCBCA (the “Dissenting Shareholder”) shall thereafter have only such rights, if any, as are
provided a Dissenting Shareholder in accordance with the NCBCA and shall have no rights to
receive the Merger Consideration pursuant to Section 2.01 (provided, that nothing contained
herein shall limit such Dissenting Shareholder's rights to the payment of all declared and unpaid
dividends on Duke Common Stock); provided, however, that if a Dissenting Shareholder shall
fail to properly demand payment (in accordance with the NCBCA) or shall have effectively
withdrawn or lost such rights to relief as a Dissenting Shareholder under the NCBCA, then such

13




Dissenting Shareholder's Dissenting Shares automatically shall cease to be Dissenting Shares and
shall be converted into and represent only the right to receive, upon surrender of the Certificate
representing the Dissenting Shares, the Merger Consideration pursuant to Section 2.01 and
declared and unpaid dividends or other distributions as provided in Section 2.02(b) and Section
2.02(c). Duke shall give Cinergy and the Company prompt notice of any demands received by
Duke prior to the Duke Effective Time, any attempted withdrawals of such demands and any
other instruments served pursuant to the NCBCA and received by Duke relating to Duke’s
shareholders rights of dissent under the NCBCA, and Duke and Cinergy shall cooperate with
respect to all negotiations and proceedings with respect to such demands.

ARTICLE I

Representations and Warranties

Section 3.01  Representations and Warranties of Cinergy. Except as set forth
in the letter dated the date of this Agreement and delivered to Duke by Cinergy concurrently with
the execution and delivery of this Agreement (the “Cinergy Disclosure Letter’ ’) or, to the extent
the qualifying nature of such disclosure is readily apparent therefrom, as set forth in the Cinergy
SEC Reports (as defined in Section 3.01(¢)) filed on or after January 1, 2004 and prior to the date
hereof, Cinergy represents and warrants to Duke as follows:

(@ Organization and Qualification.

(i) Each of Cinergy and its subsidiaries is duly
organized, validly existing and in good standing (with respect to jurisdictions that
recognize the concept of good standing) under the Jaws of its Jjurisdiction of
organization and has full power and authority to conduct its business as and to the
extent now conducted and to own, use and lease its assets and properties, except
for such failures to be so organized, existing and in good standing (with respect to
jurisdictions that recognize the concept of good standing) or to have such power
and authority that, individually or in the aggregate, have not had and could not
reasonably be expected to have a material adverse effect (as defined in
Section 8.03) on Cinergy. Each of Cinergy and its subsidiaries is duly qualified,
licensed or admitted to do business and is in good standing (with respect to

jurisdictions that recognize the concept of good standing) in each jurisdiction in
which the ownership, use or leasing of its assets and properties, or the conduct or ‘
nature of its business, makes such qualification, licensing or admission necessary,
except for such failures to be so qualified, licensed or admitted and in good
standing (with respect to jurisdictions that recognize the concept of good

standing) that, individually or in the aggregate, have not had and could not
reasonably be expected to have a material adverse effect on Cinergy.

Section 3.01(a) of the Cinergy Disclosure Letter sets forth as of the date of this
Agreement the name and jurisdiction of organization of each subsidiary of
Cinergy.

(ii) Section 3.01(a) of the Cinergy Disclosure Letter sets
forth a description as of the date of this Agreement, of all Cinergy J oint Ventures,
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including (x) the name of each such entity and (y) a brief description of the
principal line or lines of business conducted by each such entity. For purposes of
this Agreement: :

(A) “Joint Venture” of a person or
entity shall mean any person that is not a subsidiary of such first
person, in which such first person or one or more of its subsidiaries
owns directly or indirectly an equity interest, other than equity
interests held for passive investment purposes that are less than 5%
of each class of the outstanding voting securities or equity interests
of such second person;

(B) “Cinergy Joint Venture” shall
mean any Joint Venture of Cinergy or any of its subsidiaries in
which the net book value as of December 31, 2004 of Cinergy’s or
its subsidiaries’ interest exceeds $35,000,000; and

(C) “Duke Joint Venture’ shall mean
any Joint Venture of Duke or any of its subsidiaries in which the
invested capital associated with Duke’s or its subsidiaries’ mterest

exceeds $100,000,000.

(iii) Except for interests in the subsidiaries of Cinergy,
the Cinergy Joint Ventures and interests acquired after the date of this Agreement
without violating any covenant or agreement set forth herein. Cinergy does not
directly or indirectly own any equity or similar interest in, or any interest
convertible into or exchangeable or exercisable for, any equity or similar interest
in, any person, in which the net book value as of December 31, 2004 of such
interest individually exceeds $35,000,000.

®) Capital Stock.

(i) The authorized capital stock of Cinergy consists of:

(A) 600,000,000 shares of Cinergy
Common Stock, of which 198,360,398 shares were issued and
outstanding as of May 6, 2005; and

(B) 10,000,000 shares of preferred
stock, par value $.01 per share, none of which were issued and
outstanding as of the date of this Agreement.

As of March 31, 2005, 138,862 shares of Cinergy Common Stock were held in
the treasury of Cinergy. As of the date of this Agreement, 5,837,978 shares of Cinergy Common
Stock were subject to outstanding Cinergy Employee Stock Options (as defined in
Section 5.06(a)) and 6,914,109 additional shares of Cinergy Common Stock were reserved for
issuance pursuant to the Cinergy Corp. 1996 Long-Term Incentive Compensation Plan, Stock
Option Plan, Employee Stock Purchase and Savings Plan, UK Sharesave Scheme, Retirement
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Plan for Directors, Directors' Deferred Compensation Plan, Directors' Equity Compensation Plan
and any other compensatory plan, program or arrangement under which shares of Cinergy
Common Stock are reserved for issuance (collectively, the “Cinergy Employee Stock Option
Plans”). All of the issued and outstanding shares of Cinergy Common Stock are, and all shares
reserved for issuance will be, upon issuance in accordance with the terms specified in the
instruments or agreements pursuant to which they are issuable, duly authorized, validly issued,
fully paid and nonassessable. Except as disclosed in this Section 3.01(b), as of the date of this
Agreement there are no outstanding subscriptions, options, warrants, rights (including stock
appreciation rights), preemptive rights or other contracts, commitments, understandings or
arrangements, including any right of conversion or exchange under any outstanding security,
instrument or agreement (together, “Options™), obligating Cinergy or any of its subsidiaries to
issue or sell any shares of capital stock of Cinergy or to grant, extend or enter into any Option
with respect thereto.

(i) Except as permitted by this Agreement, all of the
outstanding shares of capital stock of each subsidiary of Cinergy are duly
authorized, validly issued, fully paid and nonassessable and are owned,
beneficially and of record, by Cinergy or a subsidiary, free and clear of any liens,
claims, mortgages, encumbrances, pledges, security interests, equities and charges
of any kind (each a “Lien”), except for any of the foregoing that, individually or
in the aggregate, have not had and could not reasonably be expected to have a
material adverse effect on Cinergy. There are no (A) outstanding Options
obligating Cinergy or any of its subsidiaries to issue or sell any shares of capital
stock of any subsidiary of Cinergy or to grant, extend or enter into any such
Option or (B) voting trusts, proxies or other commitments, understandings,
restrictions or arrangements in favor of any person other than Cinergy or a
subsidiary wholly-owned, directly or indirectly, by Cinergy with respect to the
voting of or the right to participate in dividends or other earnings on any capital
stock of any subsidiary of Cinergy.

(ili) Cinergy is a "registered holding company" as defined
under Section 2(a)(12) of the Public Utility Holding Company Act of 1935, as
amended (the “1935 Act”).

(iv) As of the date of this Agreement, no bonds,
debentures, notes or other iridebtedness of Cinergy or any of its subsidiaries
having the right to vote (or which are convertible into or exercisable for securities
having the right to vote) (collectively, “Cinergy Voting Debt”) on any matters on
which Cinergy shareholders may vote are issued or outstanding nor are there any
outstanding Options obligating Cinergy or any of its subsidiaries to issue or sell
any Cinergy Voting Debt or to grant, extend or enter into any Option with respect
thereto.

(¢)  Authority. Cinergy has full corporate power and authority to enter
into this Agreement, to perform its obligations hereunder and, subject to obtaining Cinergy
Shareholder Approval (as defined in Section 3.01(p)), o consummate the transactions
contemplated hereby. The execution, delivery and performance of this Agreement by Cinergy
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and the consummation by Cinergy of the transactions contemplated hereby have been duly and
validly adopted and approved by the Board of Directors of Cinergy, the Board of Directors of
Cinergy has recommended approval of this Agreement by the shareholders of Cinergy and
directed that this Agreement be submitted to the shareholders of Cinergy for their approval, and
no other corporate proceedings on the part of Cinergy or its shareholders are necessary to
authorize the execution, delivery and performance of this Agreement by Cinergy and the
consummation by Cinergy of the Cinergy Merger and the other transactions contemplated

hereby, other than obtaining Cinergy Shareholder Approval. This Agreement has been duly and
validly executed and delivered by Cinergy and constitutes a legal, valid and binding obligation of
Cinergy enforceable against Cinergy in accordance with its terms.

(d)  No Conflicts; Approvals and Consents.

(i) The execution and delivery of this Agreement by
Cinergy do not, and the performance by Cinergy of its obligations hereunder and
the consummation of the Mergers and the other transactions contemplated hereby
will not, conflict with, result in a violation or breach of, constitute (with or
without notice or lapse of time or both) a default under, result in or give to any
person any right of payment or reimbursement, termination, cancellation,
modification or acceleration of, or result in the creation or imposition of any Lien
upon any of the assets or properties of Cinergy or any of its subsidiaries or any of
the Cinergy Joint Ventures under, any of the terms, conditions or provisions of
(A) the certificates or articles of incorporation or by-laws (or other comparable
organizational documents) of Cinergy or any of its subsidiaries or any of the
Cinergy Joint Ventures, or (B) subject to the obtaining of Cinergy Shareholder
Approval and the taking of the actions described in paragraph (ii) of this
Section 3.01(d) and obtaining the Duke Required Statutory Approvals (as defined
in Section 3.02(d)(ii)), (x) any statute, law, rule, regulation or ordinance (together,
“laws”), or any judgment, order, writ or decree (together, “orders”), of any
Federal, state, local or foreign government or any court of competent junisdiction,
administrative agency or commission or other governmental authority or
instrumentality, domestic, foreign or supranational (each, a “Governmental
Authority”) applicable to Cinergy or any of its subsidiaries or any of the Cinergy
Joint Ventures or any of their respective assets or properties, or (y) any note,
bond, mortgage, security agreement, agreement, indenture, franchise, concession,
contract, lease or other instrument to which Cinergy or any of its subsidiaries or
any of the Cinergy Joint Ventures is a party or by which Cinergy or any of its
subsidiaries or any of the Cinergy Joint Ventures or any of their respective assets
or properties is bound, excluding from the foregoing clauses (x) and (y) such
items that, individually or in the aggregate, have not had and could not reasonably
be expected to have a material adverse effect on Cinergy.

(ii) Except for (A) compliance with, and filings under,
the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, and the
rules and regulations thereunder (the “HSR Act”); (B) the filing with and, to the
extent required, the declaration of effectiveness by the Securities and Exchange
Commission (the “SEC”) of (1) a proxy statement relating to the approval of this
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Agreement by Cinergy’s shareholders (such proxy statement, together with the
proxy statement relating to the approval of this Agreement by Duke’s
shareholders, in each case as amended or supplemented from time to time, the
“Joint Proxy Statement”) pursuant to the Securities Exchange Act of 1934, as
amended, and the rules and regulations thereunder (the “Exchange Act”), (2) the
registration statement on Form S-4 prepared in connection with the issuance of
Company Common Stock in the Mergers (the “Form S-4”) and (3) such reports
under the Exchange Act as may be required in connection with this Agreement
and the transactions contemplated hereby; (C) the filing of documents with
various state securities authorities that may be required in connection with the
transactions contemplated hereby; (D) such filings with and approvals of the
NYSE to permit the shares of Company Common Stock that are to be issued
pursuant to Article II to be listed on the NYSE; (E) the registration, consents,
approvals and notices required under the 1935 Act; (F) notice to, and the consent
and approval of, the Federal Energy Regulatory Commuission (the “FERC”) under -
Section 203 of the Federal Power Act, as amended (the “Power Act™), or an order
under the Power Act disclaiming jurisdiction over the transactions contemplated
hereby; (G) the filing of an application to, and consent and approval of, and
issuance of any required licenses and license amendments by, the Nuclear
Regulatory Commission (the “NRC”) under the Atomic Energy Act of 1954, as
amended (the “Atomic Energy Act”); (H) the filing of the Cinergy Certificate of
Merger and other appropriate merger documents required by the DGCL with the
Secretary of State of the State of Delaware and appropriate documents with the
relevant authorities of other states in which Cinergy is qualified to do business;
(1) compliance with and such filings as may be required under applicable
Environmental Laws (as defined in Section 3.01(n)); (J) to the extent required,
notice to and the approval of (1) the Public Utilities Commission of Ohio
(“PUCQO"), (2) the Indiana Utility Regulatory Commission (“IURC™), (3) the
Kentucky Public Service Commission (“KPSC”), (4) the North Carolina Utilities
Commission (“NCUC™), and (5) the Public Service Commission of South
Carolina (“PSCSC” and, collectively with PUCO, IURC, KPSC, and NCUC, the
“Applicable PSCs”); (K) required pre-approvals (the “FCC Pre-Approvals™) of
license transfers with the Federal Communications Commission (the “FCC”);
(L) such other items as disclosed in Section 3.01(d) of the Cinergy Disclosure

- Letter; and (M) compliance with, and filings under, antitrust or competition laws

of any foreign jurisdiction, including the Competition Act (Canada), Investment
Canada Act and other applicable Canadian federal and provincial regulatory
requirements (the items set forth above in clauses (A) through (H) and (J),
collectively, the “Cinergy Required Statutory Approvals™), no consent, approval,
license, order or authorization (“Consents™) or action of, registration, declaration
or filing with or notice to any Governmental Authority is necessary or required to
be obtained or made in connection with the execution and delivery of this
Agreement by Cinergy, the performance by Cinergy of its obligations hereunder
or the consummation of the Mergers and the other transactions contemplated
hereby, other than such items that the failure to make or obtain, as the case may




be, individually or in the aggregate, could not reasonably be expected to have a
material adverse effect on Cinergy.

(e) SEC Reports, Financial Statements and Utility Reports.

(i) Cinergy and its subsidiaries have filed each form,
report, schedule, registration statement, registration exemption, if applicable,
definitive proxy statement and other document (together with all amendments
thereof and supplements thereto) required to be filed by Cinergy or any of its
subsidiaries pursuant to the Securities Act of 1933, as amended, and the rules and

 vegulations thereunder (the “Securities Act”) or the Exchange Act with the SEC
since January 1, 2002 (as such documents have since the time of their filing been
amended or supplemented, the “Cinergy SEC Reports”). As of their respective
dates, after giving effect to any amendments or supplements thereto, the Cinergy
SEC Reports (A) complied as to form in all material respects with the
requirements of the Securities Act or the Exchange Act, if applicable, as the case
may be, and, to the extent in effect and applicable, the Sarbanes-Oxley Act of
2002 ("SOX™), and (B) did not contain any untrue statement of a material fact or
omit to state a material fact required to be stated therein or necessary in order to
make the statements therein, in light of the circumstances under which they were
made, not misleading.

(ii) Each of the principal executive officer of Cinergy
and the principal financial officer of Cinergy (or each former principal executive
officer of Cinergy and each former principal financial officer of Cinergy, as
applicable) has made all certifications required by Rule 13a-14 or 15d-14 under
the Exchange Act or Sections 302 and 906 of SOX and the rules and regulations
of the SEC promulgated thereunder with respect to the Cinergy SEC Reports. For
purposes of the preceding sentence, “principal executive officer” and “principal
financial officer” shall have the meanings given to such terms in SOX. Since the
effectiveness of SOX, neither Cinergy nor any of its subsidiaries has arranged any
outstanding “extensions of credit” to directors or executive officers within the
meaning of Section 402 of SOX.

(ili) The audited consolidated financial statements and
unaudited interim consolidated financial statements (including, in each case, the
notes, if any, thereto) included in the Cinergy SEC Reports (the “Cinergy
Financial Statements™) complied as to form in all material respects with the
published rules and regulations of the SEC with respect thereto, were prepared in
accordance with United States generally accepted accounting principles
(“GAAP”) applied on a consistent basis during the peniods involved (except as
may be indicated therein or in the notes thereto and except with respect to
unaudited statements as permitted by Form 10-Q of the SEC) and fairly present
(subject, in the case of the unaudited interim financial statements, to normal,
recurring year-end audit adjustments that were not or are not expected to be,
individually or in the aggregate, matenally adverse to Cinergy) the consolidated
financial position of Cinergy and its consolidated subsidiaries as of the respective
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dates thereof and the consolidated results of their operations and cash flows for
the respective periods then ended.

(iv) All filings (other than immatenal filings) required to
be made by Cinergy or any of its subsidiaries since January 1, 2002, under the
1935 Act, the Power Act, the Communications Act of 1934 and applicable state
laws and regulations, have been filed with the SEC, the FERC, the Department of
Energy (the “DOE™), the FCC or any applicable state public utility commissions
(including, to the extent required, PUCO, IURC and KPSC), as the case may be,
including all forms, statements, reports, agreements (oral or written) and all
documents, exhibits, amendments and supplements appertaining thereto,
including all rates, tariffs, franchises, service agreements and related documents
and all such filings complied, as of their respective dates, with all applicable
requirements of the applicable statute and the rules and regulations thereunder,
except for filings the failure of which to make or the failure of which to make in
compliance with all applicable requirements of the applicable statute and the rules
and regulations thereunder, individually or in the aggregate, have not had and
could not reasonably be expected to have a material adverse effect on Cinergy.

(v) The management of Cinergy has (x) designed
disclosure controls and procedures (as defined in Rule 13a-15(¢e) of the Exchange
Act), or caused such disclosure controls and procedures to be designed under their
supervision, to ensure that material information relating to Cinergy, including its
consolidated subsidiaries, is made known to the management of Cinergy by others
within those entities, and (y) has disclosed, based on its most recent evaluation of
intemnal control over financial reporting (as defined in Rule 13a-15(f) of the
Exchange Act), to Cinergy’s outside auditors and the audit committee of the
Board of Directors of Cinergy (A) all significant deficiencies and material
weaknesses in the design or operation of intemal control over financial reporting
which are reasonably likely to adversely affect Cinergy’s ability to record,
process, summarize and report financial information and (B) any fraud, whether
or not material, that involves management or other employees who have a
significant role in Cinergy’s internal control over financial reporting. Since
December 31, 2004, any material change in internal control over financial
reporting required to be disclosed in any Cinergy SEC Report has been so
disclosed. .

(vi) Since December 31, 2004, (x) neither Cinergy nor
any of its subsidiaries nor, to the knowledge of the Executive Officers (for the
purposes of this Section 3.01(e)(vi), as such term is defined in Section 3b-7 of the
Exchange Act) of Cinergy, any director, officer, employee, auditor, accountant or
representative of Cinergy or any of its subsidiaries has received or otherwise
obtained knowledge of any material complaint, allegation, assertion or claim,
whether written or oral, regarding the accounting or auditing practices,
procedures, methodologies or methods of Cinergy or any of its subsidiaries or
their respective internal accounting controls relating to periods after December
31, 2004, including any material complaint, allegation, assertion or claim that
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Cinergy or any of its subsidiaries has engaged in questionable accounting or
auditing practices (except for any of the foregoing after the date hereof which
have no reasonable basis), and (y) to the knowledge of the Executive Officers of
Cinergy, no attorney representing Cinergy or any of its subsidiaries, whether or
not employed by Cinergy or any of its subsidiaries, has reported evidence of a
material violation of securities laws, breach of fiduciary duty or similar violation,
relating to periods after December 31, 2004, by Cinergy or any of its officers,
directors, employees or agents to the Board of Directors of Cinergy or any
committee thereof or to any director or Executive Officer of Cinergy.

® Absence of Certain Changes or Events. Since December 31, 2004,
through the date hereof, there has not been any change, event or development that, individually
or in the aggregate, has had or could reasonably be expected to have a material adverse effect on
Cinergy.

(g Absence of Undisclosed Liabilities. Except for matters reflected or
reserved against in the balance sheet (or notes thereto) as of December 31, 2004, included in the
Cinergy Financial Statements, as of the date of this Agreement, neither Cinergy nor any of its
subsidiaries has any liabilities or obligations (whether absolute, accrued, contingent, fixed or
otherwise, or whether due or to become due) of any nature that would be required by GAAP to
be reflected on a consolidated balance sheet of Cinergy and its consolidated subsidiaries
(including the notes thereto), except liabilities or obligations (1) that were incurred in the
ordinary course of business consistent with past practice since December 31, 2004, or (i1) that,
individually or in the aggregate, have not had and could not reasonably be expected to have a
material adverse effect on Cinergy.

(h)  Legal Proceedings. Except for environmental matters, which are
the subject of Section 3.01(n), as of the date of this Agreement, (i) there are no actions, suits,
arbitrations or proceedings pending or, to the knowledge of Cinergy, threatened against, relating
to or affecting, nor to the knowledge of Cinergy are there any Governmental Authority
investigations or audits pending or threatened against, relating to or affecting, Cinergy or any of
its subsidiaries or any of the Cinergy Joint Ventures or any of their respective assets and
properties that, in each case, individually or in the aggregate, have had or could reasonably be
expected to have a material adverse effect on Cinergy, and (ii) neither Cinergy nor any of its
subsidiaries is subject to any order of any Governmental Authority that, individually or in the
aggregate, has had or could reasonably be expected to have a material adverse effect on Cinergy.

(1) Information Supplied. None of the information supplied or to be
supplied by Cinergy for inclusion or incorporation by reference in (i) the Form S-4 will, at the
time the Form S-4 is filed with the SEC, at any time it is amended or supplemented or at the time
it becomes effective under the Securities Act, contain any untrue statement of a material fact or
omit to state any material fact required to be stated therein or necessary to make the statements
therein not misleading, or (ii) the Joint Proxy Statement will, at the date it is first mailed to
Cinergy’s shareholders or Duke’s sharcholders or at the time of the Cinergy Shareholders
Meeting (as defined in Section 5.01) or the Duke Shareholders Meeting (as defined in
Section 5.01), contain any untrue statement of a material fact or omit to state any material fact
required to be stated therein or necessary in order to make the statements therein, in light of the
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circumstances under which they are made, not misleading. The Joint Proxy Statement will
comply as to form in all material respects with the requirements of the Exchange Act and the
rules and regulations thereunder, except that no representation is made by Cinergy with respect
to statements made or incorporated by reference therein based on information supptlied by or on
behalf of Duke for inclusion or incorporation by reference in the Joint Proxy Statement.

)] Permits; Compliance with Laws and Orders. Cinergy, its
subsidiaries and the Cinergy Joint Ventures hold all permits, licenses, certificates, authorizations
and approvals of all Governmental Authorities (“Permits”) necessary for the lawful conduct of
their respective businesses, except for failures to hold such Permits that, individually or in the
aggregate, have not had and could not reasonably be expected to have a material adverse effect
on Cinergy. Cinergy, its subsidiaries and the Cinergy Joint Ventures are in compliance with the
terms of their Permits, except failures so to comply that, individually or in the aggregate, have
not had and could not reasonably be expected to have a material adverse effect on Cinergy.
Cinergy, its subsidiaries and the Cinergy Joint Ventures are not in violation of or default under
any law or order of any Governmental Authority, except for such violations or defaults that,
individually or in the aggregate, have not had and could not reasonably be expected to have a
material adverse effect on Cinergy. Cinergy is, and has been, in compliance in all material
respects with (i) the provisions of SOX applicable to it on or prior to the date hereof and has
implemented such programs and has taken all reasonable steps necessary to ensure Cinergy's
future compliance (not later than the relevant statutory and regulatory deadlines therefore) with
all provisions of SOX which shall become applicable to Cinergy after the date hereof and (i1) the
applicable listing standards and corporate governance rules and regulations of the NYSE. This
Section 3.01(j) does not relate to matters with respect to taxes, such matters being the subject of
Section 3.01(k), Environmental Laws, such matters being the subject of Section 3.01(n) and
benefits plans, such matters being the subject of Section 3.01(1).

k) Taxes. Except as has not had, and could not reasonably be
expected to have, a material adverse effect on Cinergy:

(i) Each of Cinergy and its subsidiaries has timely filed,
or has caused to be timely filed on its behalf, all Tax Returns (as defined below)
required to be filed by it, and all such Tax Returns are true, complete and
accurate. All Taxes (as defined below) shown to be due and owing on such Tax
Returns have been timely paid.

(1) The most recent financial statements contained in the
Cinergy SEC Reports filed prior to the date of this Agreement reflect, in
accordance with GAAP, an adequate reserve for all Taxes payable by Cinergy and
its subsidiaries for all taxable periods through the date of such financial
statements.

(ii1) There is no audit, examination, deficiency, refund
litigation, proposed adjustment or matter in controversy with respect to any Taxes
or Tax Return of Cinergy or its subsidiaries, to the knowledge of Cinergy, neither
Cinergy nor any of its subsidiaries has received written notice of any claim made
by a governmental authority in a junisdiction where Cinergy or any of its
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subsidiaries, as applicable, does not file a Tax Return, that Cinergy or such
subsidiary is or may be subject to income taxation by that jurisdiction, no
deficiency with respect to any Taxes has been proposed, asserted or assessed
against Cinergy or any of its subsidiaries, and no requests for waivers of the time
to assess any Taxes are pending.

(iv) The federal income Tax Returns of Cinergy and its
subsidiaries have been examined by and settled with the Internal Revenue Service
(“IRS”) (or the applicable statutes of limitation have lapsed) for all years through
1990. All material assessments for Taxes due with respect to such completed and
settled examinations or any concluded litigation have been fully paid.

(v) There are no outstanding written agreements,
consents or waivers to extend the statutory period of limitations applicable to the
assessment of any Taxes or deficiencies against Cinergy or any of its subsidiaries,
and no power of attorney granted by either Cinergy or any of its subsidiaries with
respect to any Taxes is currently in force.

(vi) Neither Cinergy nor any of its subsidiaries is a party
to any agreement providing for the allocation or sharing of Taxes imposed on or
with respect to any individual or other Person (other than (I) such agreements
with customers, vendors, lessors or the like entered into in the ordinary course of
business and (II) agreements with or among Cinergy or any of its subsidiaries),
and neither Cinergy nor any of its subsidiaries (A) has been a member of an
affiliated group (or similar state, local or foreign filing group) filing a
consolidated U.S. federal income Tax Return (other than the group the common
parent of which is Cinergy) or (B) has any liability for the Taxes of any person
(other than Cinergy or any of its subsidiaries) (I) under Treasury Regulation §
1.1502-6 (or any similar provision of state, local or foreign law), or (I) as a
transferee or successor.

(vii) There are no material Liens for Taxes (other than for
current Taxes not yet due and payable) on the assets of Cinergy and its
subsidiaries.

(viii) Neither Cinergy nor any of its subsidiaries has taken
or agreed to take any action or knows of any fact, agreement, plan or other
circumstance that is reasonably likely to prevent or impede either the Duke
Reorganization from qualifying as a reorganization under Section 368(a) of the
Code or the Cinergy Merger from qualifying as a reorganization under Section
368(2) of the Code.

For purposes of this Agreement:
“Taxes”" means any and all federal, state, local, foreign or other taxes of

any kind (together with any and all interest, penalties, additions to tax and
additional amounts imposed with respect thereto) imposed by any governmental
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authority, mcluding, without limitation, taxes or other charges on or with respect
to income, franchises, windfall or other profits, gross receipts, property, sales, use,
capital stock, payroll, employment, unemployment, social security, workers’
compensation, or net worth, and taxes or other charges in the nature of excise,
withholding, ad valorem or value added.

"Tax Retumn" means any return, report or similar statement (including the
schedules attached thereto) required to be filed with respect to Taxes, including,
without limitation, any information retumn, claim for refund, amended return, or
declaration of estimated Taxes.

M Employee Benefit Plans; ERISA.

(1) Except for such matters that, individually or in the
aggregate, have not had and could not reasonably be expected to have a material
adverse effect on Cinergy, (A) all Cinergy Employee Benefit Plans (as defined
below) are in compliance with all applicable requirements of law, including
ERISA (as defined below) and the Code, and (B) there does not now exist, nor do
any circumstances exist that could result in, any Controlled Group Liability that
would be a liability of Cinergy or any of its subsidiaries following the Closing.
The only material employment agreements, severance agreements or severance
policies applicable to Cinergy or any of its subsidiaries are the agreements and
policies disclosed in Section 3.01(1)(i) of the Cinergy Disclosure Letter.

(i) As used herein:

(A) “Controlled Group Liability”
means any and all liabilities (i) under Title IV of ERISA, (ii) under
Section 302 of ERISA, (iii) under Sections 412 and 4971 of the
Code, and (iv) as a result of a failure to comply with the
continuation coverage requirements of Section 601 et seq. of
ERISA and Section 4980B of the Code.

(B) “Cinergy Emplovee Benefit
Plan” means any Plan entered into, established, maintained,
sponsored, contributed to or required to be contributed to by -
Cinergy or any of its subsidiaries for the benefit of the current or
former employees or directors of Cinergy or any of its subsidiaries
and existing on the date of this Agreement or at any time
subsequent thereto and, in the case of a Plan (as defined below)
that is subject to Part 3 of Title I of the Employee Retirement
Income Security Act of 1974, as amended, and the rules and
regulations thereunder (“ERISA”), Section 412 of the Code or
Title IV of ERISA, at any time during the five-year period
preceding the date of this Agreement with respect to which
Cinergy or any of its subsidiaries has or could reasonably be
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expected to have any present or future actual or contingent
liabilities;

(C) “Plan” means any employment,
bonus, incentive compensation, deferred compensation, long term
incentive, pension, profit sharing, retirement, stock purchase, stock
option, stock ownership, stock appreciation rights, phantom stock,
leave of absence, layoff, vacation, day or dependent care, legal
services, cafeteria, life, health, medical, accident, disability,
workmen’s compensation or other insurance, severance,
separation, termination, change of control or other benefit plan,
agreement, practice, policy, program, scheme or arrangement of
any kind, whether written or oral, including any “employee benefit
plan” within the meaning of Section 3(3) of ERISA; and

(iii) No event has occurred, and there exists ho condition
or set of circumstances in connection with any Cinergy Employee Benefit Plan,
that has had or could reasonably be expected to have a material adverse effect on
Cinergy.

(iv) Section 3.01(1)(iv) of the Cinergy Disclosure Letter
identifies each Cinergy Employee Benefit Plan that provides, upon the occurrence
of a change in the ownership or effective control of Cinergy or its subsidiaries or
a change in the ownership of all or a substantial portion of the assets of Cinergy or
its subsidiaries, either alone or upon the occurrence of any additional or
subsequent events and whether or not applicable to the transactions contemplated
by this Agreement, for (A) an acceleration of the time of payment of or vesting in,
or an increase in the amount of, compensation or benefits due any current or
former employee, director or officer of Cinergy or its subsidiaries, (B) any
forgiveness of indebtedness or obligation to fund benefits with respect to any such
employee, director or officer, or (C) an entitlement of any such employee, director
or officer to severance pay, unemployment compensation or any other payment or
other benefit.

(m) Labor Matters. As of the date hereof, neither Cinergy nor any of
its subsidiaries is a party to, bound by or in the process of negotiating any collective bargaining
agreement or other labor agreement with any union or labor organization. As of the date of this
Agreement, there are no disputes, grievances or arbitrations pending or, to the knowledge of
Cinergy, threatened between Cinergy or any of its subsidiaries and any trade union or other
representatives of its employees and there is no charge or complaint pending or threatened in
writing against Cinergy or any of its subsidiaries before the National Labor Relations Board (the
“NLRB”) or any similar Governmental Authority, except in each case as, individually or in the
aggregate, have not had and could not reasonably be expected to have a material adverse effect
on Cinergy, and, to the knowledge of Cinergy, as of the date of this Agreement, there are no
material organizational efforts presently being made involving any of the employees of Cinergy
or any of its subsidiaries. From December 31, 2002, to the date of this Agreement, there has
been no work stoppage, strike, slowdown or lockout by or affecting employees of Cinergy or any
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of its subsidiaries and, to the knowledge of Cinergy, no such action has been threatened in
writing, except in each case as, individually or in the aggregate, have not had and could not
reasonably be expected to have a material adverse effect on Cinergy. Except as, individually or
in the aggregate, has not had and could not reasonably be expected to have a material adverse
effect on Cinergy: (A) there are no litigations, lawsuits, claims, charges, complaints,
arbitrations, actions, investigations or proceedings pending or, to the knowledge of Cinergy,
threatened between or involving Cinergy or any of its subsidiaries and any of their respective
current or former employees, independent contractors, applicants for employment or classes of
the foregoing; (B) Cinergy and its subsidiaries are in compliance with all applicable laws, orders,
agreements, contracts and policies respecting employment and employment practices, including,
without limitation, all legal requirements respecting terms and conditions of employment, equal
opportunity, workplace health and safety, wages and hours, child labor, immigration,
discrimination, disability rights or benefits, facility closures and layoffs, workers® compensation,
labor relations, employee leaves and unemployment insurance; and (C) since January 1, 2002,
neither Cinergy nor any of its subsidiaries has engaged in any “plant closing” or “mass layoff”,
as defined in the Worker Adjustment Retraining and Notification Act or any comparable state or
local law (the "WARN Act"), without complying with the notice requirements of such laws.

(n) Environmental Matters.

(1) Each of Cinergy, its subsidiaries and the Cinergy
Joint Ventures has been and is in compliance with all applicable Environmental
Laws (as hereinafter defined), except where the failure to be in such compliance,
individually or in the aggregate, has not had and could not reasonably be expected
to have a material adverse effect on Cinergy.

(i) Each of Cinergy, its subsidiaries and the Cinergy
Joint Ventures has obtained all environmental Permits (collectively, the
“Environmental Permits™) necessary for the construction of their facilities and the
conduct of their operations as of the date of this Agreement, as applicable, and all
such Environmental Permits are in good standing or, where applicable, a renewal
application has been timely filed and is pending agency approval, and Cinergy, its
subsidiaries and the Cinergy Joint Ventures are in compliance with all terms and
conditions of the Environmental Permits, except where the failure to obtain such
Environmental Permits, of such Permits to be in good standing or, where
applicable, of a renewal application to have been timely filed and be pending or to
be in such compliance, individually or in the aggregate, has not had and could not
reasonably be expected to have a material adverse effect on Cinergy.

(i11) There is no Environmental Claim (as hereinafter
defined) pending:

(A) against Cinergy or any of its
subsidiaries or any of the Cinergy Joint Ventures;

(B) to the knowledge of Cinergy,
against any person or entity whose liability for such Environmental
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Claim has been retained or assumed either contractually or by
operation of law by Cinergy or any of its subsidiaries or any of the
Cinergy Joint Ventures; or :

(C) against any real or personal
property or operations that Cinergy or any of its subsidiaries or any
of the Cinergy Joint Ventures owns, leases or manages, in whole or
in part, or, to the knowledge of Cinergy, formerly owned, leased or
managed, in whole or in part,

except in the case of clause (A), (B) or (C) for such Environmental Claims that,
individually or in the aggregate, have not had and could not reasonably be
expected to have a material adverse effect on Cinergy.

(iv) To the knowledge of Cinergy, there have not been
any Releases (as hereinafter defined) of any Hazardous Material (as hereinafier
defined) that would be reasonably likely to form the basis of any Environmental
Claim against Cinergy or any of its subsidiaries or any of the Cinergy Joint
Ventures, in each case, except for such Releases that, individually or in the
aggregate, have not had and could not reasonably be expected to have a material
adverse effect on Cinergy.

(v) As used in this Section 3.01(n) and in
Section 3.02(n):

(A) “Environmental Claim” means
any and all administrative, regulatory or judicial actions, suits,
orders, demands, demand letters, directives, claims, liens,
investigations, proceedings or notices of noncompliance, liability
or violation (written or oral) by any person or entity (including any
Govemmental Authority) alleging potential liability (including
potential responsibility or liability for enforcement, investigatory
costs, cleanup costs, governmental response costs, removal costs,
remedial costs, natural resources damages, property damages,
personal injuries or penalties) arising out of, based on or resulting
from -

1) the presence or Release into the environment of any Hazardous
Matenals at any location;

(2)  circumstances forming the basis of any actual or alleged violation
of, or hability under, any Environmental Law or Environmental Permit; or

(3)  any and all claims by any third party seeking damages,
contribution, indemnification, cost recovery, compensation or injunctive relief
resulting from the presence or Release of, or exposure to, any Hazardous
Maltenals;
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(B) “Environmental Laws” means all
domestic or foreign Federal, state and local laws, principles of
common law and orders relating to pollution, the environment
(including ambient air, surface water, groundwater, land surface or
subsurface strata) or protection of human health as it relates to the
environment including laws relating to the presence or Release of
Hazardous Materials, or otherwise relating to the manufacture,
processing, distribution, use, treatment, storage, disposal, transport
.or handling of, or exposure to, Hazardous Materials;

(C) <“Hazardous Materials” means
(a) any petroleum or petroleum products, radioactive materials,
asbestos in any form that is or could become friable, urea
formaldehyde foam insulation, and polychlorinated biphenyls; and
(b) any chemical, material, substance or waste that is now
prohibited, limited or regulated under any Environmental Law; and

(D) “Release” means any actual or
threatened release, spill, emission, leaking, injection, deposit,
disposal, discharge, dispersal, leaching or migration into the
atmosphere, soil, surface water; groundwater or property.

(0)  NoOwnership of Nuclear Power Plants. None of Cinergy, any of
its subsidiaries or any Cinergy Joint Venture owns, directly or indirectly, any interest in any
nuclear generation station or manages or operates any nuclear generation station.

(p)  Vote Required. Assuming the accuracy of the representation and
warranty contained in Section 3.02(), the affirmative vote of the holders of record of at least a
majority of the outstanding shares of Cinergy Common Stock, with respect to the approval of
this Agreement (the “Cinergy Shareholder Approval”), is the only vote of the holders of any
class or series of the capital stock of Cinergy or its subsidiaries required to approve this

Agreement, the Cinergy Merger and the other transactions contemplated hereby.

(q) Opinion of Financial Advisor. Cinergy has received the opinion of
Merill Lynch, Pierce, Fenner & Smith Incorporated, dated the date of this Agreement, 1o the
effect that, as of the date of this Agreement, the Cinergy Exchange Ratio is fair from a financial
point of view to the holders of Cinergy Common Stock.

@ Ownership of Duke Capital Stock. Neither Cinergy nor any of its
subsidiaries or other affiliates beneficially owns any shares of Duke capital stock.

(s) Section 203 of the DGCL Not Applicable; Other Statutes. Cinergy
has taken all necessary actions, if any, so that the provisions of Section 203 of the DGCL will
not, before the termination of this Agreement, apply to this Agreement, the Cinergy Merger or

the other transactions contemplated hereby. No “fair price”, “merger moratorium”, *“control
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share acquisition”, or other anti-takeover or similar statute or regulation applies or purports to
apply to this Agreement, the Cinergy Merger or the other transactions contemplated hereby.

® Joint Venture Representations. Each representation or warranty
made by Cinergy in this Section 3.01 relating to a Cinergy Joint Venture that is neither operated
nor managed by Cinergy or a Cinergy subsidiary shall be deemed made only to the knowledge of
Cinergy.

(u)  Insurance. Except for failures to maintain insurance or
self-insurance that, individually or in the aggregate, have not had and could not reasonably be
expected to have a material adverse effect on Cinergy, from January 1, 2004, through the date of
this Agreement, each of Cinergy and its subsidiaries has been continuously insured with
financially responsible insurers or has self-insured, in each case in such amounts and with
respect to such risks and losses as are customary for companies in the United States conducting
the business conducted by Cinergy and its subsidiaries during such time period. Neither Cinergy
nor any of its subsidiaries has received any notice of cancellation or termination with respect to
any insurance policy of Cinergy or any of its subsidiaries, except with respect to any cancellation
or termination that, individually or in the aggregate, has not had and could not reasonably be
expected to have a material adverse effect on Cinergy.

(v)  Trading. Cinergy has established risk parameters, limits and
guidelines in compliance with the risk management policy approved by Cinergy’s Board of
Directors (the “Cinergy Trading Guidelines™) to restrict the level of risk that Cinergy and its
subsidiaries are authorized to take with respect to, among other things, the net position resulting
from all physical commodity transactions, exchange-traded futures and options transactions,
over-the-counter transactions and derivatives thereof and similar transactions (the “Net Cinergy
Position”) and monitors compliance by Cinergy and its subsidiaries with such risk parameters.
Cinergy has provided the Cinergy Trading Guidelines to Duke prior to the date of this
Agreement. As of the date of this Agreement, (i) the Net Cinergy Position is within the risk
parameters that are set forth in the Cinergy Trading Guidelines and (i1) the exposure of Cinergy
and its subsidiaries with respect to the Net Cinergy Position resulting from all such transactions
is not material to Cinergy and its subsidiaries taken as a whole. From December 31, 2004 to the
date of this Agreement, neither Cinergy nor any of its subsidiaries has, in accordance with its
mark to market accounting policies, experienced an aggregate net loss in its trading and related
operations that would be material to Cinergy and its subsidiaries taken as a whole.

Section 3.02  Representations and Warranties of Duke. Except as set forth in
the letter dated the date of this Agreement and delivered to Cinergy by Duke concurrently with
the execution and delivery of this Agreement (the “Duke Disclosure Letter”) or, to the extent the
qualifying nature of such disclosure is readily apparent therefrom, as set forth in the Duke SEC
Reports (as defined in Section 3.02(e)) filed on or after January 1, 2004 and prior to the date
hereof, Duke represents and warrants to Cinergy as follows:

(a) Organization and Qualification.

(i) Each of Duke and its subsidiaries is duly organized,
validly existing and in good standing (with respect to jurisdictions that recognize
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the concept of good standing) under the laws of its jurisdiction of organization
and has full power and authority to conduct its business as and to the extent now
conducted and to own, use and lease its assets and properties, except for such
failures to be so organized, existing and in good standing (with respect to
jurisdictions that recognize the concept of good standing) or to have such power
and authority that, individually or in the aggregate, have not had and could not be
reasonably expected to have a material adverse effect (as defined in

Section 8.03) on Duke. Each of Duke and its subsidiaries is duly qualified,
licensed or admitted to do business and is in good standing (with respect to
jurisdictions that recognize the concept of good standing) in each jurisdiction in
which the ownership, use or leasing of its assets and properties, or the conduct or
nature of its business, makes such qualification, licensing or admission necessary,
except for such failures to be so qualified, licensed or admitted and in good
standing (with respect to jurisdictions that recognize the concept of good
standing) that, individually or in the aggregate, have not had and could not
reasonably be expected to have a material adverse effect on Duke.

Section 3.02(a) of the Duke Disclosure Letter sets forth as of the date of this
Agreement the name and jurisdiction of organization of each subsidiary of Duke.
Each of the Company, Merger Sub A and Merger Sub B is a newly formed
corporation and has engaged in no activities except as contemplated by this
Agreement.

(11) Section 3.02(a) of the Duke Disclosure Letter sets
forth a description as of the date of this Agreement, of all Duke Joint Ventures,
including (x) the name of each such entity and (y) a brief description of the
principal line or lines of business conducted by each such entity.

(ii)) Except for interests in the subsidiaries of Duke, the
Duke Joint Ventures and interests acquired after the date of this Agreement
without violating any covenant or agreement set forth herein, Duke does not
directly or indirectly own any equity or similar interest in, or any interest
convertible into or exchangeable or exercisable for, any equity or similar interest
in, any person, in which the invested capital associated with such interest
individually as of the date of this Agreement exceeds $100,000,000.

(b)  Capital Stock.

(1) The authorized capital stock of Duke consists of:

(A) 2,000,000,000 shares of Duke
Common Stock, of which 926,431,621 shares were outstanding as
of the close of business on May 6, 2005;

(B) 1,500,000 shares of Preference
Stock, par value $100 per share (“Duke Preference Stock™), none
of which were outstanding as of the date of this Agreement;
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(C) 20,000,000 shares of Serial
Preferred Stock, no par value, none of which were outstanding as
of the date of this Agreement;

(D) 12,500,000 shares of Duke
Preferred Stock, of which 1,234,984 shares were outstanding as of
the date of this Agreement, issued in the following series:

§)) 175,000 shares of 4.5% Cumulative Preferred Stock, Series

G

) 300,000 shares of 7.85% Cumulative Preferred Stock,
Series S;

(3) 249,989 shares of 7.0% Cumulative Preferred Stock, Series
W; and

4) 299,995 shares of 7.04% Cumulative Preferred Stock,
Series Y; and

(E) 10,000,000 shares of Duke
Preferred Stock A, of which 1,257,185 shares were outstanding as
of the date of this Agreement, issued as 6.375% Cumulative
Preferred Stock A.

As of the date of this Agreement, no shares of Duke Common Stock are held in the treasury of
Duke. As of the date of this Agreement, (x) 1,500,000 shares of Duke Preference Stock are
designated Series A Participating Preference Stock (the “Duke Series A Preference Stock™) and
are reserved for issuance in accordance with the Rights Agreement dated as of December 17,
1998, as amended, by and between Duke and The Bank of New York, as Rights Agent, pursuant
to which Duke has issued rights (the “Duke Rights”) to purchase such shares of Duke Series A
Preference Stock and (y) 26,635,301 shares of Duke Common Stock were subject to outstanding
Duke Employee Stock Options (as defined in Section 5.06(b)), and 24,294,199 additional shares
of Duke Common Stock were reserved for issuance pursuant to the Duke Power Company Stock
Incentive Plan and the Duke 1998 Long-Term Incentive Plan and any other compensatory plan,
program or arrangement under which shares of Duke Common Stock are reserved for issnance
(collectively, the “Duké Option Plans”). Al of the issued and outstanding shares of Duke
Common Stock are, and all shares reserved for issuance will be, upon issuance in accordance
with the terms specified in the instruments or agreements pursuant to which they are issuable,
duly authorized, validly issued, fully paid and nonassessable. Except as disclosed in this
Section 3.02(b), on the date of this Agreement there are no outstanding Options obligating Duke
or any of its subsidiaries to issue or sell any shares of capital stock of Duke or to grant, extend or
enter into any Option with respect thereto.

(i) Except as permitted by this Agreement, all of the
outstanding shares of capital stock of each subsidiary of Duke are duly
authorized, validly issued, fully paid and nonassessable and are owned,
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beneficially and of record, by Duke or a subsidiary, free and clear of any Liens,
except for any of the foregoing that, individually or in the aggregate, have not had
and could not reasonably be expected to have a material adverse effect on Duke.
All of the outstanding shares of capital stock of the Company, Merger Sub A and
Merger Sub B are duly authorized, validly issued, fully paid and nonassessable
and are owned, beneficially and of record, by Duke (in the case of shares of
capital stock of the Company) or by the Company (in the case of capital stock of
Merger Sub A and Merger Sub B). The shares of the Company owned by Duke,
and the shares of each of Merger Sub A and Merger Sub B owned by the
Company, are owned free and clear of any Lien. There are no (A) outstanding

~ Options obligating Duke or any of its subsidiaries to issue or sell any shares of
capital stock of any subsidiary of Duke or to grant, extend or enter into any such
Option or (B) voting trusts, proxies or other commitments, understandings,
restrictions or arrangements in favor of any person other than Duke or a
subsidiary wholly-owned, directly or indirectly, by Duke with respect to the
voting of or the right to participate in dividends or other earnings on any capital
stock of any subsidiary of Duke.

(i1f)  As of the date of this Agreement, none of the
subsidiaries of Duke or the Duke Joint Ventures is a “public utility company”, a
“holding company”, a “subsidiary company” or an “affiliate” of any holding
company within the meaning of Section 2(a)(5), 2(a)(7), 2(a)(8) or 2(a)(11) of the
1935 Act, respectively. None of Duke, its subsidiaries and the Duke Joint
Ventures is registered under the 1935 Act.

(tv) As of the date of this Agreement, no bonds,
debentures, notes or other indebtedness of Duke or any of its subsidiaries having
the right to vote (or which are convertible into or exercisable for securities having
the right to vote) (collectively, “Duke Voting Debt”) on any matters on which
Duke shareholders may vote are issued or outstanding nor are there any
outstanding Options obligating Duke or any of its subsidiaries to issue or sell any
Duke Voting Debt or to grant, extend or enter into any Option with respect
thereto.

(v) Each share of Company Common Stock to be issued
in either the Duke Merger or the Cinergy Merger shall be duly authorized, validly
issued, fully paid and nonassessable and free and clear of any Liens.

(c) Authority. Duke has full corporate power and authority to enter
into this Agreement, to perform its obligations hereunder and, subject to obtaining Duke
Shareholder Approval (as defined in Section 3.02(p)), to consummate the transactions
contemplated hereby. The execution, delivery and performance of this Agreement by Duke and
the consummation by Duke of the transactions contemplated hereby have been duly and validly
adopted and approved by the Board of Directors of Duke, the Board of Directors of Duke has
recommended approval of this Agreement by the shareholders of Duke and directed that this
Agreement be submitted to the shareholders of Duke for their approval, and no other corporate
proceedings on the part of Duke or its shareholders are necessary to authorize the execution,
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delivery and performance of this Agreement by Duke and the consummation by Duke of the
Duke Merger, the Duke Conversion, the Restructuring Transactions and the other transactions
contemplated hereby, other than obtaining Duke Shareholders Approval. This Agreement has
been duly and validly executed and delivered by Duke and constitutes a legal, valid and binding
obligation of Duke enforceable against Duke in accordance with its terms.

(d)  No Conflicts; Approvals and Consents.

(i) The execution and delivery of this Agreement by
Duke do not, and the performance by Duke of its obligations hereunder and the
consummation of the Mergers, the Duke Conversion, the Restructuring
Transactions and the other transactions contemplated hereby will not, conflict
with, result in a violation or breach of, constitute (with or without notice or lapse
of time or both) a default under, result in or give to any person any right of
payment or reimbursement, termination, cancellation, modification or acceleration
of, or result in the creation or imposition of any Lien upon any of the assets or
properties of Duke or any of its subsidiaries or any of the Duke Joint Ventures
under, any of the terms, conditions or provisions of (A) the certificates or articles
of incorporation or by-laws (or other comparable organizational documents) of
Duke or any of its subsidiaries or any of the Duke Joint Ventures, or (B) subject
to the obtaining of Duke Shareholder Approval and the taking of the actions
described in paragraph (ii) of this Section 3.02(d) and obtaining the Cinergy
Required Statutory Approvals, (x) any laws or orders of any Governmental
Authority applicable to Duke or any of its subsidiaries or any of the Duke Joint
Ventures or any of their respective assets or properties, or (y) any note, bond,
mortgage, security agreement, agreement, indenture, license, franchise, permit,
concession, contract, lease or other instrument to which Duke or any of its
subsidiaries or any of the Duke Joint Ventures is a party or by which Duke or any
of its subsidiaries or any of the Duke Joint Ventures or any of their respective
assets or properties is bound, excluding from the foregoing clauses (x) and
(y) such items that, individually or in the aggregate, have not had and could not
reasonably be expected to have a material adverse effect on Duke.

(ii) Except for (A) compliance with, and filings under,
the HSR Act; (B) the filing with, and to the extent required, the declaration of
effectiveness by, the SEC of (1) the Joint Proxy Statement with the SEC pursuant
to the Exchange Act, (2) the Form S-4 and (3) such reports under the Exchange
Act as may be required in connection with this Agreement and the transactions
contemplated hereby; (C) the filing of documents with various state securities
authorities that may be required in connection with the transactions contemplated
hereby; (D) such filings with and approvals of the NYSE to permit the shares of
Company Common Stock that are to be issued pursuant to Article II to be listed
on the NYSE; (E) the registration, consents, approvals and notices required under
the 1935 Act; (F) notice to, and the consent and approval of, FERC under
Section 203 of the Power Act, or an order under the Power Act disclaiming
jurisdiction over the transactions contemplated hereby; (G) the filing of an
application to, and consent and approval of, and issuance of any required licenses
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and license amendments by, the NRC under the Atomic Energy Act; (H) the filing
of the Duke Articles of Merger, the Duke Articles of Conversion and other
appropriate merger documents required by the NCBCA and the NCLLCA with
the Secretary of State of the State of North Carolina and appropriate documents
with the relevant authorities of other states in which Duke is qualified to do
business; (I) compliance with and such filings as may be required under
applicable Environmental Laws; (J) to the extent required, notice to and the
approval of, the Applicable PSCs; (K) the FCC Pre-Approvals; (L) such other
items as disclosed in Section 3.02(d) of the Duke Disclosure Letter; and (M)
compliance with, and filings under, antitrust or competition laws of any foreign
jurisdiction, including the Competition Act (Canada), Investment Canada Act, and
other applicable Canadian federal and provincial regulatory requirements (the
items set forth above in clauses (A) through (H) and (J) collectively, the “Duke
Required Statutory Approvals™), no Consents or action of, registration,
declaration or filing with or notice to any Governmental Authority is necessary or
required to be obtained or made in connection with the execution and delivery of
this Agreement by Duke, the performance by Duke of its obligations hereunder or
the consummation of the Mergers, the Duke Conversion, the Restructuring
Transactions and the other transactions contemplated hereby, other than such
items that the failure to make or obtain, as the case may be, individually or in the
aggregate, could not reasonably be expected to have a material adverse effect on
Duke.

(e) SEC Reports, Financial Statements and Utility Reports.

(i) Duke and its subsidiaries have filed each form,
report, schedule, registration statement, registration exemption, if applicable,
definitive proxy statement and other document (together with all amendments
thereof and supplements thereto) required to be filed by Duke or any of its
subsidiaries pursuant to the Securities Act or the Exchange Act with the SEC
since January 1, 2002 (as such documents have since the time of their filing been
amended or supplemented, the “Duke SEC Reports”). As of their respective
dates, after giving effect to any amendments or supplements thereto, the Duke
SEC Reports (A) complied as to form in all material respects with the
requirements of the Securities Act or the Exchange Act, if applicable, as the case

" may be, and, to the extent in effect applicable, SOX and (B) did not contain any
untrue statement of a material fact or omit to state a material fact required to be
stated therein or necessary in order to make the statements therein, in light of the
circumstances under which they were made, not misleading.

(ii) Each of the principal executive officer of Duke and
the principal financial officer of Duke (or each former principal executive officer
of Duke and each former principal financial officer of Duke, as applicable) has
made all certifications required by Rule 13a-14 or 15d-14 under the Exchange Act
or Sections 302 and 906 of SOX and the rules and regulations of the SEC
promulgated thereunder with respect to the Duke SEC Reports. For purposes of
the preceding sentence, “principal executive officer” and “principal financial
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officer” shall have the meanings given to such terms in SOX. Since the
effectiveness of SOX, neither Duke nor any of its subsidiaries has arranged any
outstanding “extensions of credit” to directors or executive officers within the
meaning of Section 402 of SOX.

(iii) The audited consolidated financial statements and
unaudited interim consolidated financial statements (including, in each case, the
notes, if any, thereto) included in the Duke SEC Reports (the “Duke Financial
Statements™) complied as to form in all material respects with the published rules
and regulations of the SEC with respect thereto, were prepared in accordance with
GAAP applied on a consistent basis during the periods involved (except as may
be indicated therein or in the notes thereto and except with respect to unaudited
statements as permitted by Form 10-Q of the SEC) and fairly present (subject, in
the case of the unaudited interim financial statements, to normal, recurring year-
end audit adjustments that were not or are not expected to be, individually or in
the aggregate, materially adverse to Duke) the consolidated financial position of
Duke and its consolidated subsidiaries as of the respective dates thereof and the
consolidated results of their operations and cash flows for the respective periods
then ended.

(iv) All filings (other than immaterial filings) required to
be made by Duke or any of its subsidiaries since January 1, 2002, under the 1935
Act, the Power Act, the Atomic Energy Act, the Natural Gas Act, the Natural Gas
Policy Act of 1978, the Communicattons Act of 1934 and applicable state laws
and regulations, have been filed with the SEC, the FERC, the DOE, the NRC, the
FCC or any applicable state public utility commissions (including, to the extent
required, NCUC and PSCSC), as the case may be, including all forms, statements,
reports, agreements (oral or written) and all documents, exhibits, amendments and
supplements appertaining thereto, including all rates, tariffs, franchises, service
agreements and related documents and all such filings complied, as of their
respective dates, with all applicable requirements of the applicable statute and the
rules and regulations thereunder, except for filings the failure of which to make or
the failure of which to make in compliance with all requirements of the applicable
statute and the rules and regulations thereunder, individually or in the aggregate,
have not had and could not reasonably be expected to have a material adverse
effect on Duke. ” ‘

(v) The management of Duke has (x) designed
disclosure controls and procedures (as defined in Rule 13a-15(¢) of the Exchange
Act), or caused such disclosure controls and procedures to be designed under their
supervision to ensure that material information relating to Duke, including its
consolidated subsidiaries, is made known to the management of Duke by others
within those entities, and (y) has disclosed, based on its most recent evaluation of
internal control over financial reporting (as defined in Rule 13a-15(f) of the
Exchange Act), to Duke’s outside auditors and the audit committee of the Board
of Directors of Duke (A) all significant deficiencies and material weaknesses in
the design or operation of internal control over financial reporting which are




reasonably likely to adversely affect Duke’s ability to record, process, summarize
and report financial information and (B) any fraud, whether or not material, that
involves management or other employees who-have a significant role in Duke’s
internal control over financial reporting. Since December 31, 2004, any material
change in internal control over financial reporting required to be disclosed in any
Duke SEC Report has been so disclosed.

(vi) Since December 31, 2004, (x) neither Duke nor any
of its subsidiaries nor, to. the knowledge of the Executive Officers (for the purpose
of this Section 3.02(e)(vi), as such term is defined in Section 3b-7 of the

" Exchange Act) of Duke, any director, officer, employee, auditor, accountant or
representative of Duke or any of its subsidiaries has received or otherwise
obtained knowledge of any material complaint, allegation, assertion or claim,
whether written or oral, regarding the accounting or auditing practices,
procedures, methodologies or methods of Duke or any of its subsidiaries or their
respective internal accounting controls relating to periods after December 31,
2004, including any material complaint, allegation, assertion or claim that Duke
or any of its subsidiaries has engaged in questionable accounting or auditing
practices (except for any of the foregoing after the date hereof which have no
reasonable basis), and () to the knowledge of the Executive Officers of Duke, no
attorney representing Duke or any of its subsidiaries, whether or not employed by
Duke or any of its subsidiaries, has reported evidence of a material violation of
securities laws, breach of fiduciary duty or similar violation, relating to periods
after December 31, 2004, by Duke or any of its officers, directors, employees or
agents to the Board of Directors of Duke or any committee thereof or, to any
director or Executive Officer of Duke.

) Absence of Certain Changes or Events. Since December 31, 2004
through the date hereof, there has not been any change, event or development that, individually
or in the aggregate, has had or could reasonably be expected to have a material adverse effect on
Duke.

(g) Absence of Undisclosed Liabilities. Except for matters reflected or
reserved against in the balance sheet (or notes thereto) as of December 31, 2004, included in the
Duke Financial Statements, as of the date of this Agreement, neither Duke nor any of its
subsidiaries has any liabilities or obligations (whether absolute, accrued, contingent, fixed or
otherwise, or whether due or to become due) of any nature that would be required by GAAP to
be reflected on a consolidated balance sheet of Duke and its consolidated subsidiaries (including
the notes thereto), except liabilities or obligations (1) that were incurred in the ordinary course of
business consistent with past practice since December 31, 2004, or (i1) that, individually or in the
aggregate, have not had and could not reasonably be expected to have a material adverse effect
on Duke.

(h) Legal Proceedings. Except for environmental matters, which are
the subject of Section 3.02(n), as of the date of this Agreement, (1) there are no actions, suits,
arbitrations or proceedings pending or, to the knowledge of Duke, threatened against, relating to
or affecting, nor to the knowledge of Duke are there any Governmental Authonty investigations
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or audits pending or threatened against, relating to or affecting, Duke or any of its subsidiaries or
any of the Duke Joint Ventures or any of their respective assets and properties that, in each case,
individually or in the aggregate, have had or could reasonably be expected to have a material
adverse effect on Duke, and (ii) neither Duke nor any of its subsidiaries is subject to any order of
any Governmental Authority that, individually or in the aggregate, has had or could reasonably
be expected to have a material adverse effect on Duke.

() Information Supplied. None of the information supplied or to be
supplied by Duke for inclusion or incorporation by reference in (i) the Form S-4 will, at the time
the Form S-4 is filed with the SEC, at any time it is amended or supplemented or at the time it
becomes effective under the Securities Act, contain any untrue statement of a material fact or
omit to state any material fact required to be stated therein or necessary to make the statements
therein not misleading, or (ii) the Joint Proxy Statement will, at the date it is first mailed to
Cinergy’s shareholders or Duke’s shareholders or at the time of the Cinergy Shareholders
Meeting or the Duke Shareholders Meeting, contain any untrue statement of a material fact or
omit to state any material fact required to be stated therein or necessary in order to make the
statements therein, in light of the circumstances under which they are made, not misleading. The
Joint Proxy Statement will comply as to form in all material respects with the requirements of the
Exchange Act and the rules and regulations thereunder, except that no representation is made by
Duke with respect to statements made or incorporated by reference therein based on information
supplied by or on behalf of Cinergy for inclusion or incorporation by reference in the Joint Proxy
Statement.

) Permits: Compliance with Laws and Orders. Duke, its subsidiaries
and the Duke Joint Ventures hold all Permits necessary for the lawful conduct of their respective
businesses, except for failures to hold such Permits that, individually or in the aggregate, have
not had and could not reasonably be expected to have a material adverse effect on Duke. Duke,
its subsidiaries and the Duke Joint Ventures are in compliance with the terms of their Permits,
except failures so to comply that, individually or in the aggregate, have not had and could not
reasonably be expected to have a material adverse effect on Duke. Duke, its subsidiaries and the
Duke Joint Ventures are not in violation of or default under any law or order of any
Govemmental Authority, except for such violations or defaults that, individually or in the
aggregate, have not had and could not reasonably be expected to have a material adverse effect
on Duke. Duke is, and has been, in compliance in all material respects with (i) the provisions of
SOX applicable to it on or prior to the date hereof and has implemented such programs and has
taken all reasonable steps necessary to ensure Duke's future compliance (not later than the
relevant statutory and regulatory deadlines therefore) with all provisions of SOX which shall
become applicable to Duke after the date hereof and (ii) the applicable listing standards and
corporate governance rules and regulations of the NYSE. This Section 3.02(j} does not relate to
matters with respect to taxes, such matters being the subject of Section 3.02(k), Environmental
Laws, such matters being the subject of Section 3.02(n), benefits plans, such matters being the
subject of Section 3.02(1), and nuclear power plants, such matters being the subject of
Section 3.02(0).

(k) Taxes. Except as has not had, and could not reasonably be
expected to have, a material adverse affect on Duke:
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(i) Each of Duke and its subsidiaries has timely filed, or
has caused to be timely filed on its behalf, all Tax Returns required to be filed by
it, and all such Tax Returns are true, complete and accurate. All Taxes shown to
be due and owing on such Tax Returns have been timely paid.

(i) The most recent financial statements contained in the
Duke SEC Reports filed prior to the date of this Agreement reflect, in accordance
with GAAP, an adequate reserve for all Taxes payable by Duke and its
subsidiaries for all taxable periods through the date of such financial statements.

(iii) There is no audit, examination, deficiency, refund
litigation, proposed adjustment or matter in controversy with respect to any Taxes
or Tax Return of Duke or its subsidiaries, to the knowledge of Duke, neither Duke
nor any of its subsidiaries has received written notice of any claim made by a
governmental authority in a jurisdiction where Duke or any of its subsidiaries, as
applicable, does not file a Tax Return, that Duke or such subsidiary is or may be
subject to income taxation by that jurisdiction, no deficiency with respect to any
Taxes has been proposed, asserted or assessed against Duke or any of its
subsidiaries, and no requests for waivers of the time to assess any Taxes are
pending.

(iv) The federal income Tax Returns of Duke and its
subsidiaries have been examined by and settled with the IRS (or the applicable
statutes of limitation have lapsed) for all years through 1994. All material
assessments for Taxes due with respect to such completed and settled
examinations or any concluded litigation have been fully paid.

(v) There are no outstanding written agreements,
consents or waivers to extend the statutory period of limitations applicable to the
assessment of any Taxes or deficiencies against Duke or any of its subsidiaries,

“and no power of attorney granted by either Duke or any of its subsidiaries with
respect to any Taxes is currently in force.

(vi) Neither Duke nor any of its subsidiaries is a party to
any agreement providing for the allocation or sharing of Taxes imposed on or
with respect to any individual or other Person (other than (I)'such agreements
with customers, vendors, lessors or the like entered into in the ordinary course of
business, and (I) agreements with or among Duke or any of its subsidiaries), and
neither Duke nor any of its subsidiaries (A) has been a member of an affiliated
group (or similar state, local or foreign filing group) filing a consolidated U.S.
federal income Tax Return (other than the group the common parent of which is
Duke) or (B) has any liability for the Taxes of any person (other than Duke or any
of its subsidiaries) (I) under Treasury Regulation § 1.1502-6 (or any similar
provision of state, local or foreign law), or (II) as a transferee or successor.

(vii) There are no matenal Liens for Taxes (other than for
current Taxes not yet due and payable) on the assets of Duke and its subsidiaries.
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(viii) Neither Duke nor any of its subsidiaries has taken or
agreed to take any action or knows of any fact, agreement, plan or other
circumstance that is reasonably likely to prevent or impede either the Duke
Reorganization from qualifying as a reorganization under Section 368(a) of the
Code or the Cinergy Merger from qualifying as a reorganization under Section
368(a) of the Code.

£)] Employee Benefit Plans; ERISA.

(i) Except for such matters that, individually or in the
aggregate, have not had and could not reasonably be expected to have a material
adverse effect on Duke, (A) all Duke Employee Benefit Plans (as defined below)
are in compliance with all applicable requirements of law, including ERISA (as
defined below) and the Code, and (B) there does not now exist, nor do any
circumstances exist that could result in, any Controlled Group Liability that would
be a liability of Duke or any of its subsidiaries. The only material employment
agreements, severance agreements or severance policies applicable to Duke or
any of its subsidiaries are the agreements and policies disclosed in
Section 3.02(1)(i) of the Duke Disclosure Letter.

(ii) As used herein:

(A) “Duke Employee Benefit Plan”
means any Plan entered into, established, maintained, sponsored,
contributed to or required to be contributed to by Duke or any of
its subsidiaries for the benefit of the current or former employees
or directors of Duke or any of its subsidiaries and existing on the
date of this Agreement or at any time subsequent thereto and in the
case of a Plan that is subject to Part 3 of Title I of ERISA,

Section 412 of the Code or Title IV of ERISA, at any time during
the five-year period preceding the date of this Agreement with
respect to which Duke or any of its subsidiaries has or could
reasonably be expected to have any present or future actual or
contingent liabilities;

(m) No event has occurred, and there exists no condition
" or set of circurnstances in connection with any Duke Employee Benefit Plan, that
has had or could reasonably be expected to have a material adverse effect on
Duke.

(iv) Section 3.02(1)(iv) of the Duke Disclosure Letter
identifies each Duke Employee Benefit Plan that provides, upon the occurrence of
a change in the ownership or effective control of Duke or its subsidiaries or a
change in the ownership of all or a substantial portion of the assets of Duke or its
subsidiaries, either alone or upon the occurrence of any additional or subsequent
events and whether or not applicable to the transactions contemplated by this
Agreement, for (A) an acceleration of the time of payment of or vesting in, or an
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increase in the amount of, compensation or benefits due any current or former
employee, director or officer of Duke or its subsidiaries, (B) any forgiveness of
indebtedness or obligation to fund benefits with respect to any such employee,
director or officer, or (C) an entitlement of any such employee, director or officer
to severance pay, unemployment compensation or any other payment or other
benefit.

(m)  Labor Matters. As of the date hereof, neither Duke nor any of its
subsidiaries is a party to, bound by or in the process of negotiating any collective bargaining
agreement or other labor agreement with any union or labor organization. As of the date of this
Agreement, there are no disputes, grievances or arbitrations pending or, to the knowledge of
Duke, threatened between Duke or any of its subsidiaries and any trade union or other
representatives of its employees and there is no charge or complaint pending or threatened in
writing against Duke or dany of its subsidiaries before the NLRB or any similar Governmental
Authority, except in each case as, individually or in the aggregate, have not had and could not
reasonably be expected to have a material adverse effect on Duke, and, to the knowledge of
Duke, as of the date of this Agreement, there are no material organizational efforts presently
being made involving any of the employees of Duke or any of its subsidiaries. From December
31, 2002, to the date of this Agreement, there has been no work stoppage; strike, slowdown or
lockout by or affecting employees of Duke or any of its subsidiaries and, to the knowledge of
Duke, no such action has been threatened in writing, except in each case as, individually or in the
aggregate, have not had and could not reasonably be expected to have a material adverse effect
on Duke. Except as, individually or in the aggregate, has not had and could not reasonably be
expected to have a material adverse effect on Duke: (A) there are no litigations, lawsuits, claims,
charges, complaints, arbitrations, actions, investigations or proceedings pending or, to the
knowledge of Duke, threatened between or involving Duke or any of its subsidiaries and any of
their respective current or former employees, independent contractors, applicants for A
employment or classes of the foregoing; (B) Duke and its subsidiaries are in compliance with all
applicable laws, orders, agreements, contracts and policies respecting employment and
employment practices, including, without limitation, all legal requirements respecting terms and
conditions of employment, equal opportunity, workplace health and safety, wages and hours,
child labor, immigration, discrimination, disability rights or benefits, facility closures and
layoffs, workers’ compensation, labor relations, employee leaves and unemployment insurance;
and (C) since January 1, 2002, neither Duke nor any of its subsidiaries has engaged in any “plant
closing” or “mass Iayoff’ ’, as defined in the WARN Act, w1th0ut complymg with the notice
requ:rements of such laws: : :

(n)  Environmental Matters.

(i) Each of Duke, its subsidiaries and the Duke Joint
Ventures has been and is in compliance with all applicable Environmental Laws,
except where the failure to be in such compliance, individually or in the
aggregate, has not had and could not reasonably be expected to have a material
adverse effect on Duke.

(11) Each of Duke, its subsidiaries and the Duke Joint
Ventures has obtained all Environmental Permits necessary for the construction of
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their facilities and the conduct of their operations as of the date of this Agreement,
as applicable, and all such Environmental Permits are in good standing or, where
applicable, a renewal application has been timely filed and is pending agency
approval, and Duke, its subsidiaries and the Duke Joint Ventures are in
compliance with all terms and conditions of the Environmental Permits, except
where the failure to obtain such Environmental Permits, of such Permits to be in
good standing or, where applicable, of a renewal application to have been timely
filed and be pending or to be in such compliance, individually or in the aggregate,
has not had and could not reasonably be expected to have a material adverse
effect on Duke.

@iii) There is no Environmental Claim pending

(A) against Duke or any of its
subsidiaries or any of the Duke Joint Ventures;

(B) to the knowledge of Duke,
against any person or entity whose liability for such Environmental
Claim has been retained or assumed either contractually or by
operation of law by Duke or any of its subsidiaries or any of the
Duke Joint Ventures; or

(C) against any real or personal
property or operations that Duke or any of its subsidiaries or any of
the Duke Joint Ventures owns, leases or manages, in whole or in
part, or, to the knowledge of Duke, formerly owned, leased or
arranged, in whole or in part,

except in the case of clause (A), (B) or (C) for such Environmental
Claims that, individually or in the aggregate, have not had and
could not reasonably be expected to have a material adverse effect
on Duke.

(iv) To the knowledge of Duke, there have not been any
Releases of any Hazardous Material that would be reasonably likely to form the
‘basis of any Environmental Claim against Duke or any of its subsidiaries or any
of the Duke Joint Ventures, in each case, except for such Releases that,
individually or in the aggregate, have not had and could not reasonably be
expected to have a material adverse effect on Duke.

(0)  Operations of Nuclear Power Plants. The operations of the nuclear

generation stations owned, in whole or part, by Duke or its subsidiaries (collectively, the “Duke
Nuclear Facilities”) are and have been conducted in compliance with all applicable laws and

Permits, except for such failures to comply that, individually or in the aggregate, have not had
and could not reasonably be expected to have a material adverse effect on Duke. Each of the
Duke Nuclear Facilities maintains, and is in material compliance with, emergency plans designed
to respond to an unplanned Release therefrom of radioactive materials and each such plan
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conforms with the requirements of applicable law in all material respects. The plans for the
decommissioning of each of the Duke Nuclear Facilities and for the storage of spent nuclear fuel
conform with the requirements of applicable law in all ‘material respects and, solely with respect
to the portion of the Duke Nuclear Facilities owned, directly or indirectly, by Duke, are funded
consistent with applicable law. The operations of the Duke Nuclear Facilities are not the subject
of any outstanding notices of violation, any ongoing proceeding, NRC Diagnostic Team
Inspections or requests for information from the NRC or any other agency with jurisdiction over
such facility, except for such notices or requests for information that, individually or in the
aggregate, have not had and could not reasonably be expected to have a material adverse effect
on Duke. No Duke Nuclear Facility is listed by the NRC in the Unacceptable Performance
column of the NRC Action Matrix, as a part of NRC's Assessment of Licensee Performance.
Liability insurance to the full extent required by law for operating the Duke Nuclear Facilities
remains in full force and effect regarding such facilities, except for failures to maintain such
insurance in full force and effect that, individually or in the aggregate, have not had and could
not reasonably be expected to have a material adverse effect on Duke.

® Vote Required. Assuming the accuracy of the representation and
warranty contained in Section 3.01(r), the affirmative vote of the holders of record of at least a
majority of the outstanding shares of Duke Common Stock, with respect to the approval of this
Agreement (the “Duke Shareholder Approval™), is the only vote of the holders of any class or
series of the capital stock of Duke or its subsidiaries required to approve this Agreement, the
Duke Merger and the other transactions contemplated hereby.

(@)  Opinion of Financial Advisor. Duke has received the opinion of
each of UBS Securities LLC and Lazard Fréres & Co. LLC dated the date of this Agreement, to
the effect that, as of the date of this Agreement, the Duke Exchange Ratio is fair from a financial
point of view to Duke.

t3] Ownership of Cinergy Capital Stock. Neither Duke nor any of its
subsidiaries or other affiliates beneficially owns any shares of Cinergy capital stock.

(s) Duke Rights Agreement. As of the date of this Agreement, Duke
or the Board of Directors of Duke, as the case may be, has (i) taken all necessary actions so that
the execution and delivery of this Agreement and the consummation of the transactions
contemplated hereby will not result in a “Distribution Date” (as defined in the Duke Rights
Agreement) and (ii) amended the Duke nghts Agreement to render it inapplicable to this
Agreement, the Duke Merger and other transactions contemplated hereby.

® Articles 9 and 9A of the NCBCA Not Applicable. Duke has taken
all necessary actions, if any, so that the provisions of Articles 9 and 9A of the NCBCA will not,
before the termination of this Agreement, apply to this Agreement, the Duke Merger or the other
transactions contemplated hereby. No “fair price”, “merger moratorium”, “control share
acquisition”, or other anti-takeover or similar statute or regulation applies or purports to apply to
this Agreement, the Duke Merger or the other transactions contemplated hereby.




(u) Joint Venture Representations. Each representation or warranty
made by Duke in this Section 3.02 relating to a Duke Joint Venture that is neither operated nor
managed by Duke or a Duke subsidiary shall be deemed made only to the knowledge of Duke.

v) Insurance. Except for failures to maintain insurance or self-
insurance that, individually or in the aggregate, have not had and could not reasonably be
expected to have a material adverse effect on Duke, from January 1, 2004, through the date of
this Agreement, each of Duke and its subsidiaries has been continuously insured with financially
responsible insurers or has self-insured, in each case in such amounts and with respect to such
risks and losses as are customary for companies in the United States conducting the business
conducted by Duke and its subsidiaries during such time period. Neither Duke nor any of its
subsidiaries has received any notice of cancellation or termination with respect to any insurance
policy of Duke or any of its subsidiaries, except with respect to any cancellation or termination
that, individually or in the aggregate, has not had and could not reasonably be expected to have a
material adverse effect on Duke.

(w)  Trading. Duke has established risk parameters, limits and
guidelines in compliance with the risk management policy approved by Duke’s Board of
Directors (the “Duke Trading Guidelines™) to restrict the level of risk that Duke and its
subsidiaries are authorized to take with respect to, among other things, the net position resulting
from all physical commodity transactions, exchange-traded futures and options transactions,
over-the-counter transactions and derivatives thereof and similar transactions (the “Net Duke
Position”) and monitors compliance by Duke and its subsidiaries with such risk parameters.
Duke has provided the Duke Trading Guidelines to Cinergy prior to the date of this Agreement.
As of the date of this Agreement, (i) the Net Duke Position is within the risk parameters that are
set forth in the Duke Trading Guidelines and (ii) the exposure of Duke and its subsidiaries with
respect to the Net Duke Position resulting from all such transactions is not material to Duke and
its subsidiaries taken as a whole. From December 31, 2004 to the date of this Agreement, neither
Duke nor any of its subsidiaries has, in accordance with its mark to market accounting policies,
experienced an aggregate net loss in its trading operations that would be material to Duke and its
subsidiaries taken as a whole.

ARTICLE IV

Covenants

Section 4.01  Covenants of Cinergy. From and after the date of this Agreement
until the Cinergy Effective Time, Cinergy covenants and agrees as to itself and its subsidiaries
that (except as expressly contemplated or permitted by this Agreement, as set forth in
Section 4.01 of the Cinergy Disclosure Letter, for transactions (other than those set forth in
Section 4.01(d) to the extent relating to the capital stock of Cinergy) solely involving Cinergy
and one or more of its direct or indirect wholly-owned subsidiaries or between two or more
direct or indirect wholly-owned subsidiaries of Cinergy, or to the extent that Duke shall
otherwise previously consent in writing, such consent not to be unreasonably withheld or
delayed):
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(a) Ordinary Course. Cinergy and each of its subsidiaries shall
conduct their businesses in all material respects in the ordinary course of business consistent with
past practice. Without limiting the generality of the foregoing, Cinergy and its subsidiaries shall
use commercially reasonable efforts to preserve intact in all material respects their present
business organizations, to maintain in effect all existing Permits, subject to prudent management
of workforce and business needs, to keep available the services of their key officers and
employees, to maintain their assets and properties in good working order and condition, ordinary
wear and tear excepted, to preserve their relationships with Governmental Authorities, customers
and suppliers and others having significant business dealings with them and to comply in all
material respects with all laws, orders and Permits of all Governmental Authorities applicable to
them.

(b)  Charter Documents. Cinergy shall not amend or propose to amend
its certificate of incorporation or, other than in a manner that would not materially restrict the
operation of their businesses, its by-laws or its subsidiaries’ certificate of incorporation or by-
laws (or other comparable organizational documents).

(©) Dividends. Cinergy shall not, nor shall it permit any of its
subsidiaries to,

(i) declare, set aside or pay any dividends on or make
other distributions in respect of any of its capital stock or share capital, except:

(A) that Cinergy may continue the
declaration and payment of regular quarterly cash dividends on
Cinergy Common Stock, not to exceed $0.48 per share, with usual
record and payment dates for such dividends in accordance with
past dividend practice; provided, that if the Cinergy Effective Time
does not occur between a record date and payment date of a regular
quarterly dividend, a special dividend may be declared and paid in
respect of Cinergy Common Stock with respect to the quarter in
which the Cinergy Effective Time occurs with a record date in
such quarter and on or prior to the date on which the Cinergy
Effective Time occurs, which dividend does not exceed an amount
equal to the product of (i) a fraction the (x) numerator of which is
equal to the number of days between the last payment date of a
regular quarterly dividend and the record date of such special
dividend (excluding such last payment date but including the
record date of such special dividend) and (y) the denominator of
which is equal to the number of days between the last payment
date of a regular quarterly dividend and the same calendar day in
the third month after the month in which such last payment date
occurred (excluding such last payment date but including such
same calendar day), multiplied by (ii) the then permitted quarterly
dividend per share, and
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(B) for the declaration and payment
of dividends by a direct or indirect wholly-owned subsidiary solely
to its parent, or by a direct or indirect partially owned subsidiary of
Cinergy (provided that Cinergy or the Cinergy subsidiary receives
or is to receive its proportionate share of such dividend or
distribution), and

(C) for the declaration and payment
of regular cash dividends with respect to preferred stock of
Cinergy’s subsidiaries outstanding as of the date of the Agreement
or permitted to be issued under the terms of this Agreement, and

. (D) to the extent advisable in the
exercise of the fiduciary duties of the Board of Directors of
Cinergy, for the declaration and payment of a customary share
purchase rights plan, provided, that, (1) Cinergy shall provide
Duke prior notice of any such declaration or payment and (2) in
connection with any such declaration or payment, the Board of
Directors of Cinergy and Cinergy shall cause (x) this Agreement
and the transactions contemplated hereby to net result in a
"Distribution Date" (as such term may be defined in any such share
purchase rights plan) or similar event under such share purchase
rights plan and (y) any such share purchase rights plan to be
inapplicable in all respects to this Agreement, the Duke Merger,
the Cinergy Merger and the other transactions contemplated
hereby; and

(i) split, combine, reclassify or take similar action with
respect to any of its capital stock or share capital or 1ssue or authorize or propose
the issuance of any other securities in respect of, in lieu of or in substitution for
shares of its capital stock or comprised in its share capital,

(iii) adopt a plan of complete or partial liquidation or
resolutions providing for or authorizing such liquidation or a dissolution, merger,
consolidation, restructuring, recapitalization or other reorganization, or

(iv) except as disclosed in Section 4.01(c)(iv) of the
Cinergy Disclosure Letter, directly or indirectly redeem, repurchase or otherwise
acquire any shares of its capital stock or any Option with respect thereto except:

(A) in connection with intercompany
purchases of capital stock or share capital, or

~ (B) for the purpose of funding the
Cinergy Employee Stock Option Plans or employee stock
ownership or dividend reinvestment and stock purchase plans, or
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(C) mandatory repurchases or
redemptions of preferred stock of Cinergy’s subsidiaries in
accordance with the terms thereof.

(d)  Share Issuances. Cinergy shall not, nor shall it permit any of its
subsidiaries to issue, deliver or sell, or authorize or propose the issuance, delivery or sale of, any
shares of its capital stock or any Option with respect thereto (other than (i) the issuance of
Cinergy Common Stock upon the exercise of Cinergy Employee Stock Options outstanding as of
the date hereof or issued after the date hereof in accordance with the terms of this Agreement in
accordance with their terms, (ii) the issuance of Cinergy Common Stock in respect of other
~equity comperisation awards granted under the Cinergy Employee Stock Option Plans
outstanding as of the date hereof or issued after the date hereof in accordance with the terms of
this Agreement in accordance with their terms, (iii) the issuance of Cinergy Employee Stock
Options and the grant of other equity compensation awards pursuant to the Cinergy Employee
Stock Option Plans in accordance with their terms providing, in aggregate, up to an additional
2,000,000 shares of Cinergy Common Stock in any 12-rmonth period following the date hereof,
provided, however, that any Cinergy Employee Stock Options and equity awards granted after
the date of this Agreement shall, subject to paragraph 4 of Section 4.01(i) of the Cinergy
Disclosure Letter, be granted on terms pursuant to which such Cinergy Employee Stock Options
and equity awards shall not vest on the Cinergy Shareholder Approval or otherwise on the
occurrence of the transactions contemplated hereby, provided, further, however, that Cinergy
Employee Stock Options and equity awards granted after the date of this Agreement may vest
upon termination of employment by the Company or any of its subsidiaries without “cause” or
by the participants for “good reason” (each as defined in the applicable agreement), in each case,
within the two-year period following the Cinergy Effective Time, and shall, at the Cinergy
Effective Time, be converted into options or equity-based awards to acquire or in respect of, as
applicable, Company Common Stock in the manner contemplated by Section 5.06, and (iv) the
pro rata issuance by a subsidiary of its capital stock to its shareholders, provided, further, subject
to Section 4.01(d) of the Cinergy Disclosure Letter, that any shares of Cinergy Common Stock
that Cinergy or its subsidiaries shall contribute, directly or indirectly, to any employee benefit
plan (including any plan intended to satisfy the requirements of Section 401(a) of the Code) or
that Cinergy or its subsidiaries shall make subject to any dividend reinvestment or similar plan
shall be shares purchased in open-market or privately negotiated transactions, but shall not
constitute newly issued shares of Cinergy Common Stock), or modify or amend any right of any
holder of outstanding shares of its capital stock or any Optlon with respect thereto other than to
give effect to Section 5.06.

(e) Acquisitions; Capital Expenditures. Except for (x) acquisitions of,
or capital expenditures relating to, the entities, assets and facilities identified in
Section 4.01(e) of the Cinergy Disclosure Letter, (y) expenditures of amounts set forth in
Cinergy’s capital expenditure plan included in Section 4.01(e) of the Cinergy Disclosure Letter,
and (z) capital expenditures (1) required by law or Governmental Authorities or (2) incurred in
connection with the repair or replacement of facilities destroyed or damaged due to casualty or
accident (whether or not covered by insurance), Cinergy shall not, nor shall it permit any of its
subsidiaries to, make any capital expenditures, or acquire or agree to acquire (whether by
merger, consolidation, purchase or otherwise) any person or assets, if (A) the expected gross
expenditures and commitments pursuant thereto (including the amount of any indebtedness and
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amounts received for negative trading positions assumed) exceeds or may exceed (i)
$100,000,000, in the case of any acquisition or series of related acquisitions of any person, asset
or property located in the United States, or (ii) $50,000,000 in the case of any acquisition or
series of related acquisitions of any person, asset or property located outside of the United States
(each acquisition or series of related acquisitions described in (i) and (i1), a “Cinergy Threshold
Acquisition™), (B) the expected gross expenditures and commitments pursuant thereto (including
the amount of any indebtedness and amounts received for negative trading positions assumed)
exceeds or may exceed, in the aggregate, $100,000,000 excluding all Cinergy Threshold
Acquisitions identified in Section 4.01(e) of the Cinergy Disclosure Letter or to which Duke has
previously consented in writing, (C) any such acquisition or capital expenditure constitutes any
line of business that is not conducted by Cinergy, its subsidiaries or the Cinergy Joint Veritures
as of the date of this Agreement or extends any line of business of Cinergy, its subsidiaries or the
Cinergy Joint Ventures into any geographic region outside of the continental United States or
Canada in which Cinergy, ifs subsidiaries or the Cinergy Joint Ventures do not conduct business
as of the date of this Agreement, or (D) any such acquisition or capital expenditure is reasonably
likely, individually or in the aggregate, to materially delay the satisfaction of the conditions set
forth in Sections 6.02(d) or Sections 6.03(d) or prevent the satisfaction of such conditions.

® Dispositions. Except for (x) dispositions set forth in
Section 4.01(f) of the Cinergy Disclosure Letter, (y) dispositions of obsolete equipment or assets
or dispositions of assets being replaced, in each case in the ordinary course of business consistent
with past practice and (z) dispositions by Cinergy or its subsidiaries of its assets in accordance
with the terms of restructuring and divestiture plans mandated or approved by applicable local or
state regulatory agencies, Cinergy shall not, nor shall it permit any of its subsidiaries to, sell,
lease, grant any security interest in or otherwise dispose of or encumber any of its assets or
properties if (A) the value of such disposition exceeds or may exceed (i) $100,000,000, in the
case of any disposition or series of related dispositions of any person, asset or property located in
the United States, or (ii) $50,000,000 in the case of any disposition or series of related
dispositions of any person, asset or property located outside of the United States (each
disposttion or series of related dispositions described in (i) and (ii), a “Cinergy Threshold
Disposition”) or (B) the aggregate value of all such dispositions, excluding all Cinergy Threshold
Dispositions identified in Section 4.01(f) of the Cinergy Disclosure Letter or to which Duke has
previously consented in writing, exceeds or may exceed, in the aggregate, $100,000,000. For the
purposes of this Section 4.01(f), the value of any dlsposmon or series of related dispositions shall
mean the greater of (i) the book value or (ii) the sales pnce in each case of the person, asset or
property which is thé subject of such disposition and, in each case, together with the
indebtedness and amounts paid for negative trading positions transferred by Cinergy or its
subsidiaries in connection with such disposition.

3] Indebtedness. Except as disclosed in Section 4.01(g) of the
Cinergy Disclosure Letter, Cinergy shall not, nor shall it permit any of its subsidiaries to,
(A) incur or guarantee any indebtedness or enter into any “keep well” or other agreement to
maintain any financial condition of another person or enter into any arrangement having the
economic effect of any of the foregoing (including any capital leases, “synthetic” leases or
conditional sale or other title retention agreerents) other than (1) short-term borrowings incurred
in the ordinary course of business, (ii) letters of credit obtained in the ordinary course of
business, (iii) borrowings made in connection with the refunding of existing indebtedness (x) at
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maturity or upon final mandatory redemption (without the need for the occurrence of any special
event) or (y) at a lower cost of funds, (iv) borrowings to finance capital expenditures or
acquisitions permitted pursuant to Section 4.01(e) or indebtedness assumed pursuant thereto,
(v) other borrowings in an aggregate principal amount not to exceed $150,000,000 outstanding at
any time, (vi) guarantees or other credit support issued pursuant to trading or marketing positions
established prior to the date of this Agreement and (vii) in addition to the guarantees or other
credit support contemplated by subsection (vi) of this Section 4.01(g), additional guarantees or
other credit support issued in connection with trading or marketing activities in the ordinary
course of business or (B) make any loans or advances to any other person, other than (i) in the
ordinary course of business consistent with past practice, (ii) to any direct or indirect wholly-
“owned subsidiary of Cinergy, or, in the case of a subsidiary of Cinergy, to Cinergy or (iii) as
required pursuant to any obligation in effect as of the date of this Agreement.

(h)  Marketing of Energy: Trading. Cinergy shall not, nor shall it
permit any of its subsidiaries to, (1) permit any material change in policies governing or
otherwise relating to the trading or marketing of energy other than as a result of acquisitions or
capital expenditures permitted pursuant to Section 4.01(e) or to increase the existing aggregate
VaR limit as established by the Risk Policy Committee or (ii) enter into any physical commodity
transactions, exchange-traded futures and options transactions, over-the-counter transactions and
derivatives thereof or similar transactions other than as permitted by the Cinergy Trading
Guidelines. -

@) Employee Benefits. Except as required by law or the terms of any
collective bargaining agreement or any Cinergy Employee Benefit Plan, or as disclosed in
Section 4.01(i) of the Cinergy Disclosure Letter,. Cinergy shall not, nor shall it permit any of its
subsidiaries to, enter into, adopt, amend or terminate any Cinergy Employee Benefit Plan, or
other agreement, arrangement, plan or policy between Cinergy or one of its subsidiaries and one
or more of its directors, officers or employees (other than any amendment that is immaterial or
administrative in nature), or except for normal increases in the ordinary course of business
consistent with past practice, increase in any manner the compensation or fringe benefits of any
director, executive officer or other employee, or, except for normal payments in the ordinary
course of business consistent with past practice, pay any benefit not required by any plan or
arrangement in effect as of the date of this Agreement, provided, however, that the foregoing
shall not restrict Cinergy or its subsidiaries from (1) entering into or making available to newly
hired officers and employees or to officers and employees in the context of promotions based on
job performance or workplace requirements in the ordinary course of business consistent with
past practice, plans, agreements, benefits and compensation arrangements (including incentive
grants) that have, consistent with past practice, been made available to newly hired or promoted
officers and employees, or (ii) entering into or amending collective bargaining agreements with
existing collective bargaining representatives or newly certified bargaining units regarding
mandatory subjects of bargaining under applicable law, in each case in a manner consistent with
past practice to the extent permitted by law.

) Regulatory Status. Except as disclosed in Section 4.01(j) of the
Cinergy Disclosure Letter, Cinergy shall not, nor shall it permit any of its subsidiaries to, agree
or consent to any malerial agreements or material modifications of existing agreements or course
of dealings with any Governmental Authority i respect of the operations of their businesses
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outside the ordinary course of business, except (i) as required by law to renew Permits or
agreements in the ordinary course of business consistent with past practice, (ii) as may be
necessary or required in connection with the consummation of any acquisition permitted
pursuant to Section 4.01(e), or (iit) to effect the consummation of the transactions contemplated
hereby.

(k)  Accounting. Cinergy shall not, nor shall it permit any of its
subsidiaries to, make any changes in their accounting methods materially affecting the reported
consolidated assets, liabilities or results of operations of Cinergy, except as required by law or
GAAP.

O Insurance. Cinergy shall, and shall cause its subsidiaries to,
maintain with financially responsible insurance companies (or through self-insurance, consistent
with past practice) insurance in such amounts and against such risks and losses as are customary
for companies engaged in their respective businesses.

(m) Taxes. Except as could not reasonably be expected to have a
material adverse effect on Cinergy, Cinergy shall not, nor shall it permit any of its subsidiaries
to, (i) settle any claim, action or proceeding relating to Taxes or (i) make any Tax election (this
clause (m) being the sole provision of this Section 4.01 governing Tax matters).

Section 4.02  Covenants of Duke. From and after the date of this Agreement
until the Effective Time, Duke covenants and agrees as to itself and its subsidiaries (which shall
be deemed at all times to include the Company and its subsidiaries) that (except as expressly
contemplated or permitted by this Agreement, as set forth in Section 4.02 of the Duke Disclosure
Letter, for transactions (other than those set forth in Section 4.01(d) to the extent relating to
capital stock of Duke) solely involving Duke and one or more of its direct or indirect wholly-
owned subsidiaries or between two or more direct or indirect wholly-owned subsidiaries of
Duke, or to the extent that Cinergy shall otherwise previously consent in writing, such consent
not to be unreasonably withheld or delayed):

(a) Ordinary Course. Duke and each of its subsidiaries shall conduct
their businesses in all material respects in the ordinary course of business consistent with past
practice. Without limiting the generality of the foregoing, Duke and its subsidiaries shall use
commercially reasonable efforts to preserve intact in all matenial respects their present business
organizations, to maintain in effect all existing Permits, subject to prudent management of
workforce and business needs, to keep available the services of their key officers and employees,
to maintain their assets and properties in good working order and condition, ordinary wear and
tear excepted, to preserve their relationships with Governmental Authorities, customers and
suppliers and others having significant business dealings with them and to comply in all material
respects with all laws, orders and Permits of all Govemmental Authorities applicable to them.

(b)  Charter Documents. Duke shall not amend or propose to amend its
articles of incorporation or, other than in a manner that would not matenally restrict the
operation of their businesses, its by-laws or its subsidiaries’ articles of incorporation or by-laws
{or other comparable organizational documents).
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(¢)  Dividends. Duke shall not, nor shall it permit any of its
subsidiaries to, (1) declare, set aside or pay any dividends on or make other distributions in
respect of any of its capital stock or share capital, except:

(A) that Duke may continue the
declaration and payment of regular quarterly cash dividends on
Duke Common Stock, not to exceed $0.275 per share, with usual
record and payment dates for such dividends in accordance with
past dividend practice; provided, that (1) Duke may increase its
regular quarterly cash dividend to an amount not to exceed $0.31
per share between the date hereof and the Duke Effective Time and
(2) if the Duke Effective Time does not occur between a record
date and payment date of a regular quarterly dividend, a special
dividend may be declared and paid in respect of Duke Common
Stock with respect to the quarter in which the Duke Effective Time
occurs with a record date in such quarter and on or prior to the date
on which the Duke Effective Time occurs, which dividend does
not exceed an amount equal to the product of (i) a fraction the
(x) numerator of which is equal to the number of days between the
last payment date of a regular quarterly dividend and the record
date of such special dividend (excluding such last payment date but
including the record date of such special dividend) and (y) the
denominator of which is equal to the number of days between the
last payment date of a regular quarterly dividend and the same
calendar day in the third month after the month in which such last
payment date occurred (excluding such last payment date but
including such same calendar day), multiplied by (ii) the then
permitted quarterly dividend per share, and

(B) for the declaration and payment
of dividends by a direct or indirect wholly-owned subsidiary of
Duke solely to its parent, or by a direct or indirect partially owned
subsidiary of Duke (provided, that Duke or a Duke subsidiary
receives or is to receive its proportionate share of such dividend or
distribution), and :

(C) for the declaration and payment
of regular cash dividends with respect to preferred stock of Duke
or its subsidiaries outstanding as of the date of the Agreement or
permitted to be issued under the terms of this Agreement, and

(1) split, combine, reclassify or take similar action with
respect to any of its capital stock or share capital or issue or authorize or propose
the 1ssuance of any other securities in respect of, in lieu of or in substitution for
shares of its capital stock or comprised 1n its share capital, (i11) adopt a plan of
complete or partial liquidation or resolutions providing for or authorizing such
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liquidation or a dissolution, merger, consolidation, restructuring, recapitalization
or other reorganization, or (iv) except as disclosed in Section 4.02(c)(iv) of the
Duke Disclosure Letter directly or indirectly redeem, repurchase or otherwise
acquire any shares of its capital stock or any Option with respect thereto except:

(A) in connection with intercompany
purchases of capital stock or share capital, or

: (B) for the purpose of funding the
Duke Option Plan or employee stock ownership or dividend
reinvestment and stock purchase plans, or

(C) mandatory repurchases or
redemptions of preferred stock of Duke or its subsidiaries in
accordance with the terms thereof, or

(D) the redemptions by Duke of
Duke Preferred Stock and Duke Preferred Stock A as contemplated
by Section 4.07. ’

(d) Share Issuances. Duke shall not, nor shall it permit any of its
subsidiaries to issue, deliver or sell, or authorize or propose the issuance, delivery or sale of, any
shares of its capital stock or any Option with respect thereto (other than (1) the issuance of Duke
Common Stock upon the exercise of Duke Employee Stock Options outstanding as of the date of
hereof or issued after the date hereof in accordance with the terms of this Agreement in
accordance with their terms, (ii) the issuance of Duke Common Stock in respect of other equity
compensation awards granted under the Duke Option Plans outstanding as of the date hereof or
issued after the date hereof in accordance with the terms of this Agreement in accordance with
their terms, (iii) the issuance of Duke Employee Stock Options and the grant of other equity
compensation awards pursuant to the Duke Option Plans in accordance with their terms
providing, in aggregate, up to 5,000,000 shares of Duke Common Stock in any 12-month period
following the date of this Agreement, provided, however, that any Duke Employee Stock
Options and equity awards granted after the date of this Agreement shall be granted on terms
pursuant to which such Duke Employee Stock Options and equity awards shall not vest on the
Duke Shareholder Approval or otherwise on the occurrence of the transactions contemplated
hereby and shall, at the Duke Effective Time, be converted into options or equity based awards
to acquire or in respect of, as applicable, Company Common Stock in the manner contemplated
by Section 5.06, and (iv) the pro rata issuance by a subsidiary of its capital stock to its
shareholders, provided, further, that any shares of Duke Common Stock that Duke or its
subsidiaries shall contribute, directly or indirectly, to any employee benefit plan (including any
plan intended to satisfy the requirements of Section 401(a) of the Code) or that Duke or its
subsidiaries shall make subject to any dividend reinvestment or similar plan shall be shares
purchased in open-market or privately negotiated transactions, but shall not constitute newly
issued shares of Duke Common Stock), or modify or amend any right of any holder of
outstanding shares of its capital stock or any Option with respect thereto other than to give effect
to Section 5.06.
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(¢)  Acquisitions; Capital Expenditures. Except for (x) acquisitions of,
or capital expenditures relating to, the entities, assets and facilities identified in

Section 4.02(e) of the Duke Disclosure Letter, (y) expénditures of amounts set forth in Duke’s
capital expenditure plan included in Section 4.02(¢) of the Duke Disclosure Letter, and

(z) capital expenditures (1) required by law or Governmental Authorities or (2) incurred in
connection with the repair or replacement of facilities destroyed or damaged due to casualty or
accident (whether or not covered by insurance), Duke shall not, nor shall it permit any of its
subsidiaries to, make any capital expenditures, or acquire or agree to acquire (whether by
merger, consolidation, purchase or otherwise) any person or assets, if (A) the expected gross
expenditures and commitments pursuant thereto (including the amount of any indebtedness and
amounts received for negative trading positions assumed) exceeds or may exceed (i)
$300,000,000, in the case of any acquisition or series of related acquisitions of any person, asset
or property located in the United States, or (ii) $150,000,000 in the case of any acquisition or
series of related acquisitions of any person, asset or propeity located outside of the United States
(each acquisition or series of related acquisitions described in (i) and (i1), a “Duke Threshold
Acquisition”), (B) the expected gross expenditures and commitments pursuant thereto (including
the amount of any indebtedness and amounts received for negative trading positions assumed)
exceeds or may exceed, in the aggregate, $300,000,000 excluding all Duke Threshold
Acquisitions identified in Section 4.02(¢) of the Duke Disclosure Letter or to which Cinergy has
previously consented in writing, (C) any such acquisition or capital expenditure constitutes any
line of business that is not conducted by Duke, its subsidiaries or the Duke Joint Ventures as of
the date of this Agreement or extends any line of business of Duke, its subsidiaries or the Duke
Joint Ventures into any geographic region outside of the continental United States or Canada in
which Duke, its subsidiaries or the Duke Joint Ventures do not conduct business as of the date of
this Agreement, or (D) any such acquisition or capital expenditure is reasonably likely,
individually or in the aggregate, to materially delay the satisfaction of the conditions set forth in
Sections 6.02(d) or Sections 6.03(d) or prevent the satisfaction of such conditions.

® Dispositions. Except for (x) dispositions set forth in
Section 4.02(f) of the Duke Disclosure Letter, (y) dispositions of obsolete equipment or assets or
dispositions of assets being replaced, in each case in the ordinary course of business consistent
with past practice and (z) dispositions by Duke or its subsidiaries of its assets in accordance with
the terms of restructuring and divestiture plans mandated or approved by applicable local or state
regulatory agencies, Duke shall not, nor shall it permit any of its subsidiaries to, sell, lease, grant
any security interest in or otherwise dispose of or encumber any of its assets or properties if (A)
the value of such disposition exceeds or may exceed (i) $300,000,000, in the case of any
disposition or series of related dispositions of any person, asset or property located in the United
States, or (i) $150,000,000 in the case of any disposition or series of related dispositions of any
person, asset or property located outside of the United States (each disposition or series of related
dispositions described in (i) and (ii), a “Duke Threshold Disposition”) or (B) the aggregate value
of all such dispositions, excluding all Duke Threshold Dispositions identified in Section 4.02(f)
of the Duke Disclosure Letter or to which Cinergy has previously consented in writing, exceeds
or may exceed, in the aggregate, $300,000,000. For the purposes of this Section 4.02(f), the
value of any disposition or series of related dispositions shall mean the greater of (i) the book
value or (ii) the sales price, in each case of the person, asset or property which is the subject of
such disposition and, in each case, together with the indebtedness and amounts paid for negative
trading positions transferred by Duke or its subsidiaries in connection with such disposition.
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(g) Indebtedness. Except as disclosed in Section 4.02(g) of the Duke
Disclosure Letter, Duke shall not, nor shall it permit any of its subsidiaries to, (A) incur or
guarantee any indebtedness or enter into any “keep well” or other agreement to maintain any
financial condition of another person or enter into any arrangement having the economic effect
of any of the foregoing (including any capital leases, “synthetic” leases or conditional sale or
other title retention agreements) other than (i) short-term borrowings incwrred in the ordinary
course of business, (ii) letters of credit obtained in the ordinary course of business,
(iii) borrowings made in connection with the refunding of existing indebtedness (x) at maturity
or upon final mandatory redemption (without the need for the occurrence of any special event) or
(v) at a lower cost of funds, (iv) borrowings to finance capital expenditures or acquisitions
permitted pursuant to Section 4.02(e) or indebtedness assumed pursuant thereto, (v) other
borrowings in an aggregate principal amount not to exceed $500,000,000 outstanding at any
time, (vi) guarantees or other credit support issued pursuant to trading or marketing positions
established prior to the date of this Agreement and (vii) in addition to the guarantees or other
credit support contemplated by subsection (vi) of this Section 4.02(g), additional guarantees or
other credit support issued in connection with trading or marketing activities in the ordinary
course of business at any one time or (B) make any loans or advances to any other person, other
than (i) in the ordinary course of business consistent with past practice (ii) to any direct or
indirect wholly- owned subsidiary of Duke, or, in the case of a subsidiary of Duke, to Duke or
(iii) as required pursuant to any obligation in effect as of the date of this Agreement.

(h)  Marketing of Energy; Trading. Duke shall not, nor shall it permit
any of its subsidiaries to, (i) permit any material change in policies governing or otherwise
relating to the trading or marketing of energy other than as a result of acquisitions or capital
expenditures permitted pursuant to Section 4.02(e) or (ii) enter into any physical commodity
transactions, exchange-traded futures and options transactions, over-the-counter transactions and
derivatives thereof or similar transactions other than as permitted by the Duke Trading
Guidelines.

(1) Emplovee Benefits. Except as required by law or the terms of any
collective bargaining agreement or any Duke Employee Benefit Plan, or as disclosed in
Section 4.02(i) of the Duke Disclosure Letter, Duke shall not, nor shall it permit any of its
subsidiaries to, enter into, adopt, amend or terminate any Duke Employee Benefit Plan, or other
agreement, arrangement, plan or policy between Duke or one of its subsidiaries and one or more
of its directors, officers or employees (other than any amendment that is immaterial or
administrative in nature), or except for normal increases in the ordinary course of business
consistent with past practice, increase in any manner the compensation or fringe benefits of any
director, executive officer or other employee, or, except for normal payments in the ordinary
course of business consistent with past practice, pay any benefit not required by any plan or
arrangement in effect as of the date of this Agreement, provided, however, that the foregoing
shall not restrict Duke or its subsidiaries from (1) entering into or making available to newly
hired officers and employees or to officers and employees in the context of promotions based on
job performance or workplace requirements in the ordinary course of business consistent with
past practice, plans, agreements, benefits and compensation arrangements (including mcentive
grants) that have, consistent with past practice, been made available to newly hired or promoted
officers and employees, or (i1) entering into or amending collective bargaining agreements with
existing collective bargaining representatives or newly certified bargaining units regarding
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mandatory subjects of bargaining under applicable law, in each case in a manner consistent with
past practice to the extent permitted by law.

) Regulatory Status. Except as disclosed in Section 4.02(j) of the

Duke Disclosure Letter, Duke shall not, nor shall it permit any of its subsidiaries to, agree or

consent to any material agreements or material modifications of existing agreements or course of

dealings with any Governmental Authority in respect of the operations of their businesses, except

(i) as required by law to renew Permits or agreements in the ordinary course of business

consistent with past practice, (ii) as may be necessary or required in connection with the

consummation of any acquisition permitted pursuant to Section 4.02(e), or (iii) to effect the
~consummation of the transactions contemplated hereby.

(k) Accounting. Duke shall not, nor shall it permit any of its
subsidiaries to, make any changes in their accounting methods materially affecting the reported
consolidated assets, liabilities or results of operations of Duke, except as required by law or
GAAP.

()] Insurance. Duke shall, and shall cause its subsidiaries to, maintain
with financially responsible insurance companies (or through self-insurance, consistent with past
practice) insurance in such amounts and against such risks and losses as are customary for
companies engaged in their respective businesses.

(m)  Taxes. Except as could not reasonably be expected to have a
material adverse effect on Duke, Duke shall not, nor shall it permit any of its subsidiaries to, @)
settle any claim, action or proceeding relating to Taxes or (ii) make any Tax election (this clause
(m) being the sole provision of this Section 4.02 governing Tax matters).

(n) . Company Actions. Duke shall not permit the Company or any of
its subsidiaries to take, or to commit to take, any action after the Duke Effective Time and prior
- to the Cinergy Effective Time, except for the actions expressly set forth in this Agreement as
actions to be taken by any such person during such period.

Section4.03  No Solicitation by Cinergy.

(a) Cinergy shall not, nor shall it permit any of its subsidiaries to, nor
shall it authorize or permit any of its directors, officers or employees to, and shall use its
reasonable best efforts to cause any investment banker, financial advisor, attorney, accountant or
other representative retained by it or any of its subsidiaries not to, directly or indirectly,

(1) solicit, initiate or knowingly encourage (including by way of furnishing information), or
knowingly take any other action designed to facilitate, any inquiries or the making of any
proposal that constitutes a Cinergy Takeover Proposal (as defined below) or (ii) participate in
any negotiations or substantive discussions regarding any Cinergy Takeover Proposal; provided,
however, that if, at any time prior to receipt of the Cinergy Shareholder Approval (the “Cinergy
Applicable Period”), the Board of Directors of Cinergy determines in good faith, after
consultation with its legal and financial advisors, that a Cinergy Takeover Proposal that was not
solicited by it and that did not otherwise result from a breach (other than in immaterial respects)
of this Section 4.03(a) is, or is reasonably likely to result in, a Cinergy Superior Proposal (as
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defined in Section 4.03(b)), and subject to providing prior written notice of its decision to take
such action to Duke and compliance with Section 4.03(c), Cinergy may (x) furnish information
with respect to Cinergy and its subsidiaries to the person making such proposal (and its
representatives) pursuant to a customary confidentiality agreement containing terms no less
favorable to Cinergy than those set forth in the Confidentiality Agreement (the “Confidentiality
Agreement”) dated November 10, 2004, between Cinergy and Duke (provided, that such
confidentiality agreement shall not in any way restrict Cinergy from complying with its
disclosure obligations under this Agreement, including with respect to such proposal, but such
confidentiality agreement may allow such party to submit to Cinergy a proposal or offer relating
to a transaction) and (y) participate in discussions or negotiations regarding such proposal.
Cinergy, its subsidiaries and their representatives immediately shall cease and cause to be
terminated any existing activities, discussions or negotiations with any parties with respect to any
Cinergy Takeover Proposal. For purposes of this Agreement, “Cinergy Takeover Proposal”
means any bona fide inquiry, proposal or offer from any person relating to (i) any direct or
indirect acquisition or purchase of a business (a “Cinergy Material Business”) that constitutes
20% or more of the net revenues, net income or the assets (including equity securities) of
Cinergy and its subsidiaries, taken as a whole, (ii) any direct or indirect acquisition or purchase
of 20% or more of any class of voting securities of Cinergy or 20% or more of the voting power
of any class of stock of any subsidiary of Cinergy owning, operating or controlling a Cinergy
Material Business, (iii) any tender offer or exchange offer that if consummated would result in
any person beneficially owning 20% or more of any class of voting securities of Cinergy or 20%
or more of the voting power of any class of stock of any subsidiary of Cinergy owning, operating

or controlling a Cinergy Material Business, or (iv) any merger, consolidation, business

combination, recapitalization, liquidation, dissolution or similar transaction involving Cinergy or
any such subsidiary of Cinergy owning, operating or controlling a Cinergy Material Business, in
each case other than the transactions contemplated by this Agreement.

(b) Except as contemplated by this Section 4.03, neither the Board of
Directors of Cinergy nor any committee thereof shall (i) withdraw or modify, or propose publicly
to withdraw or modify, in a manner adverse to Duke, the approval or recommendation by such
Board of Directors or such committee of this Agreement or the Cinergy Merger, (ii) approve or
recommend, or propose publicly to approve or recommend, any Cinergy Takeover Proposal, or
(iii) cause Cinergy to enter into any letter of intent, agreement in principle, acquisition agreement
or other similar agreement (each, a “Cinergy Acquisition Agreement”) related to any Cinergy
Takeover Proposal. Notwithstanding the foregoing: '

(i) in response to a Cinergy Takeover Proposal that was
not solicited by it and that did not otherwise result from a breach (other than in
immaterial respects) of Section 4.03(a), during the Cinergy Applicable Period, the
Board of Directors of Cinergy may, if it determines in good faith, after consulting
with outside counsel, that the failure to take such action would be reasonably
likely to result in a breach of the Board of Directors’ fiduciary obligations under
applicable law, (A) withdraw or modify, or propose publicly to withdraw or
modify, the approval or recommendation by such Board of Directors or any
committee thereof of this Agreement or the Cinergy Merger, (B) approve or
recommend, or propose to approve or recommend, any Cinergy Superior
Proposal, or (C) terminate this Agreement pursuant to Section 7.01(d), but only
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after (1) in the case of each of clauses (B) or (C), such Board of Directors has
determined in good faith that such Cinergy Takeover Proposal constitutes a
Cinergy Superior Proposal, and (2) in the case of clause (C), (I) Cinergy has
notified Duke in writing of the determination that such Cinergy Takeover
Proposal constitutes a Cinergy Superior Proposal and (II) at least five business
days following receipt by Duke of such notice, the Board of Directors of Cinergy
has determined that such Cinergy Superior Proposal remains a Cinergy Superior
Proposal; and

(ii) in circumstances other than as provided in Section
4.03(b)(i), during the Cinergy Applicable Period, the Board of Directors of
Cinergy may, if it determines in good faith, after consulting with outside counsel,
that the failure to take such action would be reasonably likely to result in a breach
of the Board of Directors’ fiduciary obligations under applicable law, withdraw or
modify, or propose publicly to withdraw or modify, the approval or

. recommendation by such Board of Directors or any committee thereof of this
Agreement or the Cinergy Merger, but only after (1) Cinergy has notified Duke in
writing that the Board of Directors of Cinergy is prepared to make the
determination set forth in this clause (ii) setting forth the reasons therefore in
sufficient detail, (2) for a period of five business days following Duke's receipt of
the notice set forth in clause (1) of this sentence, Cinergy negotiates with Duke in
good faith to make such adjustments to the terms and conditions of this
Agreement, the Mergers and the other transactions contemplated hereby as would
enable the Cinergy Board of Directors to proceed with its recommendation of this
Agreement, the Cinergy Merger and the other transactions contemplated hereby
and (3) at the end of such five-business day period the Board of Directors of
Cinergy maintains its determination described in this clause (ii) (after taking into
account Duke's proposed adjustments to the terms and conditions of this
Agreement, the Mergers and the other transactions contemplated hereby).

For purposes of this Agreement, “Cinergy Superior Proposal” means any
written Cinergy Takeover Proposal that the Board of Directors of Cinergy determines in good
faith (after consultation with a financial advisor of nationally recognized reputation) to be more
favorable (taking into account (i) all financial and strategic considerations, including relevant
legal, financial, regulatory and other aspects of such Cinergy Takeover Proposal and the Mergers
and the other transactions contemplated by this Agreement deemed relevant by the Board of
Directors, (ii) the identity of the third party making such Cinergy Takeover Proposal, and (iii) the
conditions and prospects for completion of such Cinergy Takeover Proposal) to Cinergy’s
shareholders than the Cinergy Merger, the Duke Merger and the other transactions contemplated
by this Agreement (taking into account all of the terms of any proposal by Duke to amend or
modify the terms of the Cinergy Merger and the other transactions contemplated by this
Agreement), except that (x) the reference to “20%” in clauses (i), (i1) and (iii) of the definition of
“Cinergy Takeover Proposal” in Section 4.03(a) shall be deemed to be a reference to “50%”,

(y) a “Cinergy Takeover Proposal” shall only be deemed to refer to a transaction involving
Cinergy, and not any of its subsidiaries or Cinergy Material Businesses alone, and (z) the
references to “or any subsidiary of Cinergy owning, operating or controlling a Cinergy Material
Business” in clauses (1), (111} and (iv) shall be deemed to be deleted.
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(©) In addition to the obligations of Cinergy set forth in paragraphs (a)
and (b) of this Section 4.03, Cinergy shall as promptly as practicable advise Duke, oraily and in
writing, of any request for information or of any Cinergy Takeover Proposal (and in any case
within 24 hours of such request or the receipt of such Cinergy Takeover Proposal), the principal
terms and conditions of such request or Cinergy Takeover Proposal and the identity of the person
making such request or Cinergy Takeover Proposal. Cinergy shall keep Duke informed of the
status and details (including amendments or proposed amendments) of any such request or
Cinergy Takeover Proposal. Contemporaneously with any termination by Cinergy of this
Agreement pursuant to Section 7.01(b)(i), Cinergy shall provide Duke with a written verification
that it has complied with its obligations pursuant to this Section 4.03(c) (other than
noncompliance which is immaterial).

(d)  Nothing contained in this Section 4.03 shall prohibit Cinergy from
(i) taking and disclosing to its shareholders a position contemplated by Rule 14e-2(a)
promulgated under the Exchange Act or from making any disclosure to Cinergy’s shareholders
if, in the good faith judgment of the Board of Directors of Cinergy, after consultation with
outside counsel, failure so to disclose would be inconsistent with its obligations under applicable
law or (ii) taking actions permitted by Section 4.01(f).

Section 4.04  No Solicitation by Duke.

(a) Duke shall not, nor shall it permit any of its subsidiaries to, nor
shall it authorize or permit any of its directors, officers or employees to, and shall use its
reasonable best efforts to cause any investment banker, financial advisor, attorney, accountant or
other representative retained by it or any of its subsidiaries not to, directly or indirectly,

(1) solicit, initrate or knowingly encourage (including by way of fumishing information), or
knowingly take any other action designed to facilitate, any inquiries or the making of any
proposal that constitutes a Duke Takeover Proposal (as defined below) or (ii) participate in any
negotiations or substantive discussions regarding any Duke Takeover Proposal; provided,
however, that if, at any time prior to receipt of the Duke Shareholder Approval (the “Duke
Applicable Period”), the Board of Directors of Duke determines in good faith, after consultation
with its legal and financial advisors, that a Duke Takeover Proposal that was not solicited by it
and that did not otherwise result from a breach (other than in immaterial respects) of this Section
4.04(a) is, or is reasonably likely to result in, a Duke Superior Proposal (as defined in Section
4.04(b)), and subject to providing prior written notice of its decision to take such action to
Cinergy and compliance with Section 4.04(c), Duke may (x) furnish information with respect to
Duke and its subsidiaries to the person making such proposal (and its representatives) pursuant to
a customary confidentiality agreement containing terms no less favorable to Duke than those set
forth in the Confidentiality Agreement (provided, that such confidentiality agreement shall not in

any way restrict Duke from complying with its disclosure obligations under this Agreement,
including with respect to such proposal, but such confidentiality agreement may allow such party
to submit to Duke a proposal or offer relating to a transaction) and (y) participate in discussions
or negotiations regarding such proposal. Duke, its subsidiaries and their representatives
immediately shall cease and cause to be terminated any existing activities, discussions or
negotiations with any parties with respect to any Duke Takeover Proposal. For purposes of this
Agreement, “Duke Takeover Proposal” means any bona fide inquiry, proposal or offer from any
person relating to (i) any direct or indirect acquisition or purchase of a business (a “Duke
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Material Business™) that constitutes 20% or more of the net revenues, net income or the assets
(including equity securities) of Duke and its subsidiaries, taken as a whole, (ii) any direct or
indirect acquisition or purchase of 20% or more of any class of voting securities of Duke or 20%
or more of the voting power of any class of stock of any subsidiary of Duke owning, operating or
controlling a Duke Material Business, (iii) any tender offer or exchange offer that if
consummated would result in any person beneficially owning 20% or more of any class of voting
securities of Duke or 20% or more of the voting power of any class of stock of any subsidiary of
Duke owning, operating or controlling a Duke Material Business, or (iv) any merger,
consolidation, business combination, recapitalization, liquidation, dissolution or similar
transaction involving Duke or any such subsidiary of Duke owning, operating or controlling a
Duke Material Business, in each case other than the transactions contemplated by this
Agreement.

(b)  Except as contemplated by this Section 4.04, neither the Board of
Directors of Duke nor any committee thereof shall (i) withdraw or modify, or propose publicly to
withdraw or modify, in a manner adverse to Cinergy, the approval or recommendation by such
Board of Directors or such committee of this Agreement or the Duke Merger, (ii) approve or
recommend, or propose publicly to approve or recommend, any Duke Takeover Proposal, or
(iii) cause Duke to enter into any letter of intent, agreement in principle, acquisition agreement or
other similar agreement (each, a “Duke Acquisition Agreement”) related to any Duke Takeover
Proposal. Notwithstanding the foregoing:

(i) inresponse to a Duke Takeover Proposal that was
not solicited by it and that did not otherwise result from a breach (other than in
immaterial respects) of Section 4.04(a), during the Duke Applicable Period, the
Board of Directors of Duke may, if it determines in good faith, after consulting
with outside counsel, that the failure to take such action would be reasonably
likely to result in a breach of the Board of Directors’ fiduciary obligations under
applicable law, (A) withdraw or modify, or propose publicly to withdraw or
modify, the approval or recommendation by such Board of Directors or any
committee thereof of this Agreement or the Duke Merger, (B) approve or
recommend, or propose to approve or recommend, any Duke Superior Proposal,
or (C) terminate this Agreement pursuant to Section 7.01(f), but only after (1) in
the case of each of clauses (B) or (C), such Board of Directors has determined in
good faith that such Duke Takeover Proposal constitutes a Duke Superior
Proposal, and (2) in the case of clause (C), (I) Duke has notified Cinergy in
writing of the determination that such Duke Takeover Proposal constitutes a Duke
Superior Proposal and (II) at least five business days following receipt by Cinergy
of such notice, the Board of Directors of Duke has determined that such Duke
Superior Proposal remains a Duke Superior Proposal; and

(i) in circumstances other than as provided in Section
4.04(b)(i), during the Duke Applicable Period, the Board of Directors of Duke
may, if it determines in good faith, after consulting with outside counsel, that the
failure to take such action would be reasonably likely to result in a breach of the
Board of Directors’ fiduciary obligations under applicable law, withdraw or
modify, or propose publicly to withdraw or modify, the approval or
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recommendation by such Board of Directors or any committee thereof of this
Agreement or the Duke Merger, but only after (1) Duke has notified Cmergy in
writing that the Board of Directors of Duke is prepared to make the determination
set forth in this clause (ii) setting forth the reasons therefor in sufficient detail,

(2) for a period of five business days following Cinergy's receipt of the notice set
forth in clause (1) of this sentence, Duke negotiates with Cinergy in good faith to
make such adjustments to the terms and conditions of this Agreement, the
Mergers and the other transactions contemplated hereby as would enable the
Duke Board of Directors to proceed with its recommendation of this Agreement,
the Duke Merger and the other transactions contemplated hereby and (3) at the
end of such five-business day period the Board of Directors of Duke maintains its
determination described in this clause (ii) (after taking into account Cinergy's
proposed adjustments to the terms and conditions of this Agreement, the Mergers
and the other transactions contemplated hereby).

For purposes of this Agreement, a “Duke Superior Proposal”
means any written Duke Takeover Proposal that the Board of Directors of Duke determines in
good faith (after consultation with a financial advisor of nationally recognized reputation) to be
more favorable (taking into account (1) all financial and strategic considerations, including
relevant legal, financial, regulatory and other aspects of such Duke Takeover Proposal and the
Mergers and the other transactions contemplated by this Agreement deemed relevant by the
Board of Directors, (ii) the identity of the third party making such Duke Takeover Proposal, and
(iii) the conditions and prospects for completion of such Duke Takeover Proposal) to Duke’s
shareholders than the Duke Merger and the other transactions contemplated by this Agreement
(taking into account all of the terms of any proposal by Cinergy to amend or modify the terms of
the Duke Merger, the Cinergy Merger and the other transactions contemplated by this
Agreement), except that (x) the reference to “20%” in clauses (i), (ii) and (iii) of the definition of
“Duke Takeover Proposal” in Section 4.04(a) shall be deemed to be a reference to “50%7”, (y) a
“Duke Takeover Proposal” shall only be deemed to refer to a transaction involving Duke, and
not any of its subsidiaries or Duke Material Businesses alone, and (z) the references to “or any
subsidiary of Duke owning, operating or controlling a Duke Material Business” in clauses (it),
(iii) and (iv) shall be deemed to be deleted.

(c)  Inaddition to the obligations of Duke set forth in paragraphs (a)
and (b) of this Section 4.04, Duke shall as promptly as practicable advise Cinergy, orally and in
writing, of any request for informiation or of any Duke Takeover Proposa] (and in any case
within 24 hours of such request or the receipt of such Duke Takeover Proposal), the principal
terms and conditions of such request or Duke Takeover Proposal and the identity of the person
making such request or Duke Takeover Proposal. Duke shall keep Cinergy informed of the
status and details (including amendments or proposed amendments) of any such request or Duke
Takeover Proposal. Contemporaneously with any termination by Duke of this Agreement
pursuant to Section 7.01(b)(i), Duke shall provide Cinergy with a written verification that it has
complied with its obligations pursuant to this Sectlon 4.03(c) (other than noncompliance which is
immaterial).

(d)  Nothing contained in this Section 4.04 shall prohibit Duke from (i)
taking and disclosing to its shareholders a position contemplated by Rule 14e-2(a) promulgated
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under the Exchange Act or from making any disclosure to Duke’s shareholders if, in the good
faith judgment of the Board of Directors of Duke, after consultation with outside counsel, failure
so to disclose would be inconsistent with its obligations under applicable law or (ii) taking
actions permitted by Section 4.02(f).

Section 4.05  Other Actions. Each of Cinergy and Duke shall use its
reasonable best efforts not to, and shall use its reasonable best efforts not to permit any of their
respective subsidiaries to, take any action that would, or that could reasonably be expected to,
result in (i) any of the representations and warranties of such party set forth in this Agreement
that is qualified as to materiality becoming untrue, (ii) any of such representations and warranties
that is not so qualified becoming untrue in any material respect, or (jii) any condition to the
Mergers set forth in Article VI not being satisfied.

Section 4.06  Coordination of Dividends. From the date of this Agreement
until the Effective Time, Duke and Cinergy shall coordinate with each other regarding the
declaration and payment of dividends in respect of the shares of Cinergy Common Stock and
Duke Common Stock and the record dates and payment dates relating thereto, including, if
applicable, through the payment of the special dividend contemplated by Sections 4.01(c)(1)(A)
and 4.02(c)(i)(A), it being the intention of Cinergy and Duke that no holder of Cinergy Common
Stock, Duke Common Stock or Company Common Stock shall receive two dividends, or fail to
receive one dividend, for any single calendar quarter with respect to its shares of Cinergy
Common Stock or Duke Common Stock, as the case may be, and/or any shares of Company
Common Stock any such holder receives in exchange therefor pursuant to the Mergers.

Section 4.07 Redemption of Duke Preferred Stock and Duke Preferred Stock
A. Prior to the Duke Effective Time, Duke shall call for redemption all outstanding shares of
Duke Preferred Stock and Duke Preferred Stock A at a redemption price equal to the amounts
then required to be paid upon redemption of the applicable series of Duke Preferred Stock or
Duke Preferred Stock A, as the case may be, pursuant to the term of each such senes, together
with all dividends accrued and unpaid to the date of such redemption. Duke shall use its
reasonable best efforts to redeem all shares of Duke Preferred Stock and Duke Preferred Stock A
so that no such shares shall be deemed to be outstanding as of the Duke Effective Time.

Section 4.08  Transfer of Certain Assets. Each of Duke, Cinergy and the
Company shall, and shall cause each of their subsidiaries to, use their reasonable best efforts
. prior to the Closing to obtain all consents and approvals necessary to distribute at the Closing, or
as soon as reasonably possible thereafter, the generation stations set forth on Section 4.08 of the
Duke Disclosure Letter, (together the "Transferred Assets") to the Company and subsequently to
contribute the Transferred Assets to The Cincinnati Gas & Electric and shall effect such
distribution and contribution as promptly as practicable following the Cinergy Effective Time,
subject to the receipt of all such necessary consents and approvals.

ARTICLE V

Additional Agreements
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Section 5.01  Preparation of the Form S-4 and the Joint Proxy Statement;

Shareholders Meetings.

(@ As soon as practicable following the date of this Agreement,
Cinergy and Duke shall prepare and file with the SEC the Joint Proxy Statement and Cinergy,
Duke and the Company shall prepare and file with the SEC the Form S-4, in which the Joint
Proxy Statement will be included. Each of Cinergy, Duke and the Company shall use its
reasonable best efforts to have the Form S-4 declared effective under the Securities Act as
promptly as practicable after such filing. Cinergy will use its reasonable best efforts to cause the
Joint Proxy Statement to be mailed to Cinergy’s shareholders, and Duke will use its reasonable
best efforts to cause the Joint Proxy Statement to be mailed to Duke’s shareholders, in each case
as promptly as practicable after the Form S-4 is declared effective under the Securities Act.
Each party hereto shall also take any action required to be taken under any applicable state or
provincial securities laws in connection with the issuance of Company Common Stock in the
Mergers and each party shall farnish all information concerning itself and its shareholders as
may be reasonably requested in connection with any such action. Each party will advise the
others, promptly after it receives notice thereof, of the time when the Form S-4 has become
effective or any supplement or amendment has been filed, the issuance of any stop order, the
suspension of the qualification of the Company Common Stock issuable in connection with the
Mergers for offering or sale in any jurisdiction, or any request by the SEC for amendment of the
Joint Proxy Statement or the Form S-4 or comments thereon and responses thereto or requests by
the SEC for additional information. If prior to the Effective Time any event occurs with respect
to Cinergy, Duke or any subsidiary of Cinergy or Duke, respectively, or any change occurs with
respect to information supplied by or on behalf of Cinergy or Duke, respectively, for inclusion in
the Joint Proxy Statement or the Form S-4 that, in each case, is required to be described in an
amendment of, or a supplement to, the Joint Proxy Statement or the Form S-4, Cinergy or Duke,
as applicable, shall promptly notify the other and the Company of such event, and Cinergy or
Duke, as applicable, shall cooperate with the Company in the prompt filing with the SEC of any
necessary amendment or supplement to the Joint Proxy Statement and the Form S-4 and, as
required by law, in disseminating the information contained in such amendment or supplement to
Cinergy’s shareholders and to Duke’s shareholders.

(b)  Cinergy shall, as soon as reasonably practicable following the date
of this Agreement, duly call, give notice of, convene and hold a meeting of its shareholders (the
“Cinergy Shareholders Meeting™) for the purpose of obtaining the Cinergy Shareholder
Approval. Without limiting the generality of the foregoing, Cinergy agrees that its obligations
pursuant to the first sentence of this Section 5.01(b) shall not be affected by (1) the
commencement, public proposal, public disclosure or communication to Cinergy of any Cinergy
Takeover Proposal, (ii) the withdrawal or modification by the Board of Directors of Cinergy of
its approval or recommendation of this Agreement, the Cinergy Merger or the other transactions
contemplated hereby, or (iii) the approval or recommendation of any Cinergy Superior Proposal.
Notwithstanding any of the events set forth in clauses (i), (ii) and (iii) of the immediately
preceding sentence, in the event Cinergy fulfills its obligations pursuant to this Section 5.01(b)
and the Cinergy Shareholder Approval is not obtained at the Cinergy Shareholders Meeting,
Duke shall not thereafter have the right to terminate this Agreement pursuant to Sections
7.01(h)(i) as a result of the Board of Directors of Cinergy (or any committee thereof) having,
pursuant to Section 4.03(b)(i1), withdrawn or modified, or proposed publicly to withdraw or
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modify, the approval or recommendation by such Board of Directors of this Agreement or the
Cinergy Merger, provided Duke shall retain all other rights to terminate this Agreement set forth
in Section 7.01. )

(c) Duke shall, as soon as reasonably practicable following the date of
this Agreement, duly call, give notice of, convene and hold a meeting of its shareholders (the
“Duke Shareholders Meeting™) for the purpose of obtaining the Duke Shareholder Approval.
Without limiting the generality of the foregoing, Duke agrees that its obligations pursuant to the
first sentence of this Section 5.01(c) shall not be affected by (i) the commencement, public
proposal, public disclosure or communication to Duke of any Duke Takeover Proposal, (ii) the
withdrawal or modification by the Board of Directors of Duke of its approval or recommendation
of this Agreement, the Duke Merger or the other transactions contemplated hereby, or (iii) the
approval or recommendation of any Duke Superior Proposal. Notwithstanding any of the events
set forth in clauses (i), (ii) and (iiil) of the immediately preceding sentence, in the event Duke
fulfills its obligations pursuant to this Section 5.01(c) and the Duke Shareholder Approval is not
obtained at the Duke Shareholders Meeting, Cinergy shall not thereafter have the right to
terminate this Agreement pursuant to Sections 7.01(g)(i) as a result of the Board of Directors of
Duke (or any comumittee thereof) having, pursuant to Section 4.04(b)(ii), withdrawn or modified,
or proposed publicly to withdraw or modify, the approval or recommendation by such Board of
Directors of this Agreement or the Duke Merger, provided Cinergy shall retain all other rights to
terminate this Agreement set forth in Section 7.01.

(d) Cinergy and Duke will use their reasonable best efforts to hold the
Duke Shareholders Meeting and the Cinergy Shareholders Meeting on the same date and as soon
as practicable after the date of this Agreement.

Section 5.02  Letters of Cinergy’s Accountants. Cinergy shall use its
reasonable best efforts to cause to be delivered to Duke two letters from Cinergy’s independent
accountants, one dated a date within two business days before the date on which the Form S-4
shall become effective and one dated a date within two business days before the Closing Date,
each addressed to Duke, in form and substance reasonably satisfactory to Duke and customary in
scope and substance for comfort letters delivered by independent public accountants in
connection with registration statements similar to the Form S-4.

Section 5.03  Letters of Duke’s Accountants. Duke shall use its reasonable
best efforts to cause to be delivered to Cinergy two letters from Duke’s independent accountants,
one dated a date within two business days before the date on which the Form S-4 shall become
effective and one dated a date within two business days before the Closing Date, each addressed
to Cinergy, in form and substance reasonably satisfactory to Cinergy and customary in scope and
substance for comfort letters delivered by independent public accountants in connection with
registration statements similar to the Form S-4.

Section 5.04  Access to Information:; Effect of Review.

(a) Access. Subject to the Confidentiality Agreement, to the extent
permitted by applicable law, each of Cinergy and Duke shall, and shall cause each of its
respective subsidiaries to, and, so long as consistent with its confidentiality obligations under its -
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applicable agreements, shall use its respective reasonable best efforts to cause the Cinergy Joint
Ventures and Duke Joint Ventures, respectively, to, afford to the other party and to the officers,
employees, accountants, counsel, financial advisors and other representatives of such other party
reasonable access during normal business hours during the period prior to the Effective Time to
all their respective properties, books, contracts, commitments, personnel and records and, during
such period, to the extent permitted by applicable law, each of Cinergy and Duke shall, and shall
cause each of its respective subsidiaries to, and, so long as consistent with its confidentiality
obligations under its applicable agreements, shall use its respective reasonable best efforts to
cause the Cinergy Joint Ventures and Duke Joint Ventures, respectively, to, (1) confer on a
regular and frequent basis with one or more representatives of the other party to discuss material
operational and regulatory matters and the general status of its ongoing operations, (ii) advise the
other party of any change or event that has had or could reasonably be expected to have a
material adverse effect on such party, and (iii) furnish promptly all other information concerning
its business, properties and personnel, in each case as such other party may reasonably request;
provided, however, that no actions shall be taken pursuant to this Section 5.04(a) that would
result in a waiver of the attorney/client privilege. Notwithstanding the foregoing, if a party
requests access to proprietary information of the other party, the disclosure of which would have
a material adverse effect on the other party if the Closing were not to occur (giving effect to the
requesting party’s obligations under the Confidentiality Agreement), such information shall only
be disclosed to the extent reasonably agreed upon by the chief financial officers (or their
designees) of Cinergy and Duke. All information exchanged pursuant to this Section 5.04(a)
shall be subject to the Confidentiality Agreement.

(b)  Effect of Review. No review pursuant to this Section 5.04 shall
have any effect for the purpose of determining the accuracy of any representation or warranty
given by any of the parties hereto to any of the other parties hereto.

Section 5.05  Regulatory Matters; Reasonable Best Efforts.

(a) Regulatory Approvals. Each party hereto shall cooperate and
promptly prepare and file all necessary documentation, to effect all necessary applications,
notices, petitions and filings, and shall use reasonable best efforts to take or cause to be taken all
actions, and do or cause to be done all things in order to obtain all approvals and authorizations
of all Governmental Authorities, necessary or advisable to consummate and make effective, in
the most expeditious manner reasonably practicable, the Mergers and the other transactions

‘contemplated by this Agreement, including the Cinergy Required Statutory Approvals and the

Duke Required Statutory Approvals; provided, however, that Cinergy shall have primary
responsibility for the preparation and filing of any related applications, filings or other materials
with the PUCO, the TURC and the KPSC and, provided, further, that Duke shall have primary
responsibility for the preparation and filing of any related applications, filings or other materials
with the NCUC and the PSCSC. Cinergy shall have the right to review and approve in advance
all characterizations of the information relating to Cinergy, on the one hand, and Duke shall have
the right to review and approve in advance all characterizations of the information relating to
Duke, on the other hand, in either case, that appear in any application, notice, petition or filing
made in connection with the Mergers or the other transactions contemplated by this Agreement.
Cinergy and Duke agree that they will consult and cooperate with each other with respect to the
obtaining of all such necessary approvals and authorizations of Governmental Authorities. On or
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about the date which is the twelve-month anniversary of the date of this Agreement, the parties
shall mutually determine in good faith whether the failure to extend the dates set forth in Section
7.01(b)(i) would be reasonably likely to result in the failure to receive required consents and
approvals from Governmental Authorities in light of the facts and circumstances in existence on
or about such twelve-month anniversary, and if the parties determine that such an extension is
appropriate, they shall negotiate the terms and length of such extension in good faith.

(b)  Further Actions. Upon the terms and subject to the conditions set
forth in this Agreement, each of the parties agrees to use its reasonable best efforts to take, or
cause to be taken, all actions, and to do, or cause to be done, and to assist and cooperate with the
other parties in doing, all things reasonably necessary or advisable to consummate and make
effective, in the most expeditious manner reasonably practicable, the Mergers and the other
transactions contemplated by this Agreement, including (i) the defending of any lawsuits or other
legal proceedings, whether judicial or administrative, challenging this Agreement or the
consummation of the transactions contemplated by this Agreement, including seeking to have
any stay or temporary restraining order entered by any court or other Governmental Authority
vacated or reversed, and (ii) the execution and delivery of any additional instruments necessary
to consummate the transactions contemplated by this Agreement. Notwithstanding the
foregoing, as used in this Section 5.05, “reasonable best efforts” shall not include nor require any
party, except as set forth in Section 5.05(b) of the Duke Disclosure Letter, to (A) sell, or agree to
sell, hold or agree to hold separate, or otherwise dispose or agree to dispose of any asset, in each
case if such sale, separation or disposition or agreement with respect thereto (i) would,
individually or in the aggregate, reasonably be expected to have a material adverse effect on the
Company, Cinergy or Duke (provided that for the purposes of determining whether a potential
adverse effect would constitute a material adverse effect for the purposes of this clause (i), each
of the Company, Cinergy and Duke and their respective subsidiaries, taken as a whole, shall each
be deemed to be a consolidated group of entities of the size and scale of Cinergy and its
subsidiaries, taken as a whole), (ii) would involve any capital stock of Duke Energy Gas
Transmission Corporation or any capital stock of its subsidiaries or any of their respective assets,
other than a de minimis amount of such assets or (iii) is of the Transferred Assets or with respect
to the Transferred Assets and as a result of such sale, separation, disposition or agreement with
respect thereto, thereafter the remaining Transferred Assets held by Duke or its subsidiaries
would include less than 1,500 megawatts, or (B) conduct or agree to conduct its business in any
particular manner if such conduct or agreement with respect thereto would, individually or in the
aggregate, reasonably be expected to have a material adverse effect on the Company, Cinergy, or
Duke (provided that for the purposes of determining whether a potential adverse effect would
constitute a2 material adverse effect for the purposes of this clause (ii), each of the Company,
Cinergy and Duke and their respective subsidiaries, taken as a whole, shall be deemed to be a
consolidated group of entities of the size and scale of Cinergy and its subsidiaries, taken as a
whole.

(c) State Anti-Takeover Statutes. Without limiting the generality of
Section 5.05(b), Cinergy and Duke shall (1) take all action necessary to ensure that no state anti-
takeover statute or similar statute or regulation is or becomes applicable to the Mergers, this
Agreement or any of the other transactions contemplated by this Agreement and (ii) if any state
anti-takeover statute or similar statute or regulation becomes applicable to the Mergers, this
Agreement or any other transaction contemplated by this Agreement, take all action necessary to
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ensure that the Mergers and the other transactions contemplated by this Agreement may be
consummated as promptly as reasonably practicable on the terms contemplated by this
Agreement and otherwise to minimize the effect of such statute or regulation on the Mergers and
the other transactions contemplated by this Agreement.

Section 5.06  Stock Options; Restricted Stock and Equity Awards; Stock Plans.

(a)

(1) At the Effective Time, all outstanding stock options
(the “Cinergy Employee Stock Options™) granted under the Cinergy Employee
Stock Option Plans, whether vested or unvested, shall be converted into an option
to acquire, on the same terms and conditions as were applicable under such
Cinergy Employee Stock Option, including vesting (taking into account any
acceleration of vesting that may occur as a result of the transactions contemplated
hereby), a number of shares of Company Common Stock equal to the number of
shares of Cinergy Common Stock subject to such Cinergy Employee Stock
Option immediately before the Cinergy Effective Time multiplied by the Cinergy
Ratio (rounded to the nearest whole share) at a price per share of Company
Common Stock equal to the price per share under such Cinergy Stock Option
divided by the Cinergy Ratio (rounded to the nearest cent) (each, as so adjusted, a
“Cinergy Adjusted Option™);

(if) Prior to the Effective Time, Cinergy shall make such
other changes to the Cinergy Employee Stock Option Plans as Cinergy and Duke
may agree are appropriate to give effect to the Cinergy Merger;

(iii) At the Effective Time, each restricted share of
Cinergy Common Stock (“Cinergy Restricted Stock™) shall be converted into a
number of restricted shares of Company Common Stock equal to the number of
restricted shares of Cinergy Common Stock multiplied by the Cinergy Ratio, on
the same terms and conditions as were applicable to such share of Cinergy
Common Stock, including vesting (taking into account any acceleration of vesting
that may occur as a result of the transactions contemplated hereby) (“Cinergy
Adjusted Restricted Stock™); and

(iv) except as disclosed in Section 5.06(a) of the Cinergy
Disclosure Letter, all outstanding Cinergy equity or equity-based awards other
than Cinergy Employee Stock Options and Cinergy Restricted Stock (together,
“Cinergy Awards”), whether vested or unvested, as of immediately prior to the
Cinergy Effective Time shall be converted into an equity or equity-based award in
respect of a number of shares of Company Common Stock equal to the number of
Cinergy Common Stock represented by such award multiplied by the Cinergy
Ratio, on the same terms and conditions as were applicable to such Cinergy equity
or equity-based award, including vesting (taking into account any acceleration of
vesting that may occur as a result of the transactions contemplated hereby)
(“Cinergy Adjusted Awards™).
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(v) Prior to the Cinergy Effective Time, the Board of
Directors of Cinergy (or, if appropriate, any committee administering the Cinergy
Employee Stock Option Plans) shall adopt such resolutions or take such other
actions as may be required to effect the foregoing and to ensure that the
conversion pursuant to Section 2.01(b) of the Cinergy Common Stock held by any
director or officer of Cinergy and the conversion pursuant to this Section 5.06(a)
into Cinergy Adjusted Options of Cinergy Employee Stock Options, Cinergy
Adjusted Restricted Stock of Cinergy Restricted Stock and Cinergy Adjusted
Awards of Cinergy Awards held by any director or officer of Cinergy will be
eligible for exemption under Rule 16b-3(e) under the Exchange Act.
Notwithstanding anything in Section 5.06(a) to the contrary, to the extent that the
adjustments set forth in Section 5.06(a) would otherwise result in the adjustment
being treated as a new grant of stock options or deferred compensation under
Section 409A of the Code, the number of shares subject to any Cinergy Adjusted
Option, Cinergy Adjusted Restricted Stock or Cinergy Adjusted Awards
converted pursuant to Section 5.06(a) and the exercise price per share of any
Cinergy Adjusted Option converted pursuant to Section 5.06(a) shall be
determined in a manner that will not result in such conversions being treated as a
new grant of stock options or deferred compensation under Section 409A of the
Code and most closely reflects the economics of the adjustment pursuant to
Section 5.06(a).

(b)

(i) At the Duke Effective Time, all outstanding stock
options (the “Duke Employee Stock Options”) granted under the Duke Option

" Plans, whether vested or unvested, shall be converted into an option to acquire, on

the same terms and conditions as were applicable under such Duke Employee
Stock Option after taking into account the transactions contemplated hereby, the
same number of shares of Company Common Stock at the same price per share of
Company Common Stock (each, as so adjusted, a “Duke Adjusted Option”, and,
together with the Cinergy Adjusted Options, the “Adjusted Options™);

(ii) Prior to the Duke Effective Time, Duke shall make
such other changes to the Duke Option Plans as Cinergy and Duke may agree are
appropriate to give effect to the Duke Merger;

(iii) At the Duke Effective Time, each restricted share of
Duke Common Stock (the “Duke Restricted Stock™) shall be converted into a
restricted share of Company Common Stock, on the same terms and conditions as
were applicable to such share of Duke Common Stock after taking into account
the transactions contemplated hereby (the “Duke Adjusted Restricted Stock™); and

(iv) except as disclosed in Section 5.06(b) of the Duke
Disclosure Letter, all outstanding Duke equity or equity-based awards other than
Duke Employee Stock Options and Duke Restricted Stock (together, “Duke
Awards”), whether vested or unvested, as of immediately prior to the Duke
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Effective Time shall be converted into an equity or equity-based award in respect
of the same number of shares of Company Common Stock, on the same terms and
conditions as were applicable to such Duke equity or equity-based award after
taking into account the transactions contemplated hereby (“Duke Adjusted
Awards”).

(v) Prior to the Duke Effective Time, the Board of
Directors of Duke (or, if appropriate, any committee administering the Duke
Option Plans)shall adopt such resolutions or take such other actions as may be
required to effect the foregoing and to ensure that the conversion pursuant to
Section 2.01(a) of the Duke Common Stock held by any director or officer of
Cinergy and the conversion pursuant to this Section 5.06(b) into Duke Adjusted
Options of Duke Employee Stock Options, Duke Adjusted Restricted Stock of
Duke Restricted Stock and Duke Adjusted Awards of Duke Awards held by any
director or officer of Duke will be eligible for exemption under Rule 16b-3(e)
under the Exchange Act. Notwithstanding anything in Section 5.06(b) to the
contrary, to the extent that the adjustments set forth in Section 5.06(b) would
otherwise result in the adjustment being treated as a new grant of stock options or
deferred compensation under Section 409A of the Code, the number of shares
subject to any Duke Adjusted Option, Duke Adjusted Restricted Stock or Duke
Adjusted Awards converted pursuant to Section 5.06(b) and the exercise price per
share of any Duke Adjusted Option converted pursuant to Section 5.06(b) shall be
determined in a manner that will not result in such conversions being treated as a
new grant of stock options or deferred compensation under Section 409A of the
Code and most closely reflects the economics of the adjustment pursuant to
Section 5.06(b).

(c)  Prior to the Duke Effective Time, the Board of Directors of the
Company shall adopt such resolutions or take such other actions as may be required to ensure to
the maximum extent permitted by law that the conversion pursuant to Section 2.01(b) of the
Duke Common Stock held by any director or officer of Duke, the conversions pursuant to
Section 5.06(b), the conversion pursuant to Section 2.01(a) of the Cinergy Common Stock held
by any director or officer of Cinergy and the conversion pursuant to Section 5.06(a) will be
eligible for exemption under Rule 16b-3(e) under the Exchange Act. Prior to the Cinergy
Effective Time or the Duke Effective Time, as the case may be, Duke and Cinergy, as applicable,
shall each deliver to the holders of Cinergy Employee Stock Options and Duke Employee Stock
Options (collectively, the “Stock Options”) appropriate notices setting forth such holders’ rights
pursuant to the respective Cinergy Employee Stock Option Plans or Duke Option Plans, as the
case may be (collectively, the “Stock Plans™), and the agreements evidencing the grants of such
Stock Options, and that such Stock Options and agreements shall be assumed by the Company
and shall continue in effect on the same terms and conditions (subject to the adjustments required
by this Section 5.06 after giving effect to the Mergers).

(d)  Except as otherwise contemplated by this Agreement and except to
the extent required under the respective terms of the Stock Options, all restrictions or limitations
on transfer and vesting with respect to Stock Options awarded under the Stock Plans, or any
other plan, program or arrangement of Cinergy, Duke or any of their subsidiaries, to the extent
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that such restrictions or limitations shall not have already lapsed, shall remain in full force and
effect with respect to such Stock Options after giving effect to the Mergers and the assumption
by the Company as set forth above. :

(e) At the Cinergy Effective Time, by virtue of the Mergers, the Stock
Plans shall be assumed by the Company, with the result that all obligations of Cinergy and Duke
under the Stock Plans, including with respect to awards outstanding at the Effective Time under
each Stock Plan, shall be obligations of the Company following the Effective Time. Prior to the
Cinergy Effective Time, the Company shall take all necessary actions for the assumption of the
Stock Plans, including the reservation, issuance and listing of Company Common Stock in a
number at least equal to the number of shares of Company Common Stock that will be subject to
Adjusted Options. As promptly as practicable following the Cinergy Effective Time, the
Company shall prepare and file with the SEC a registration statement on Form S-8 (or another
appropriate form) registering a number of shares of Company Common Stock determined in
accordance with the preceding sentence. Such registration statement shall be kept effective (and
the current status of the prospectus or prospectuses required thereby shall be maintained) at least
for so long as Adjusted Options remain outstanding.

Section 5.07  Employee Matters.

(a) Following the Cinergy Effective Time, the Company will (subject
to this Section 5.07 and Section 5.08), or, as applicable, will cause its subsidiaries to, honor all
obligations under any contracts, agreements, collective bargaining agreements, plans (as such
may be amended in accordance with this Agreement) and commitments of Cinergy and Duke
and their respective subsidiaries that exist on the date of this Agreement (or as established or
amended in accordance with or permitted by this Agreement) that apply to any current or former
employee, or current or former director, of Cinergy or Duke or any of their subsidiaries;
provided, however, that this undertaking is not intended to prevent the Company or its
subsidiaries from enforcing such contracts, agreements, collective bargaining agreements, plans
(as such may be amended in accordance with this Agreement) and commitments in accordance
with their terms, including any reserved right to amend, modify, suspend, revoke or terminate
any such contract, agreement, collective bargaining agreement or commitment. The Company
acknowledges on behalf of itself and its subsidiaries that the Mergers and the transactions
contemplated by this Agreement shall constitute a “Change of Control” or a “Change in
Control,” as applicable under the Cinergy Employee Stock Options and Cinergy Employee
Benefit Plans. Until the first anniversary of the Effective Time, the Company shall provide, or
shall cause to be provided, to each individual who is an employee of Cinergy or its subsidiaries
(exclusive of any individual who is employed subject to a collective bargaining agreement)
immediately prior to the Cinergy Effective Time (“Cinergy Employees”) compensation and
benefits from time to time that are no less favorable, in the aggregate, than the compensation and
benefits provided to Cinergy Employees immediately prior to the Effective time.

(b) At the Cinergy Effective Time, it shall be the intent of the
Company, that (subject to obligations under applicable law and applicable collective bargaining
agreements) (i) any reductions in the employee work force of the Company and its subsidiaries
shall be made in light of the circumstances and the objectives to be achieved, giving
consideration to previous work history, job experience and qualifications and such other factors
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as the Company and its subsidiaries consider appropriate, without regard to whether employment
prior to the Effective Time was with Cinergy and its subsidiaries or Duke and its subsidiaries,
and any employees whose employment is terminated of jobs are eliminated by the Company or
any of its subsidiaries during such period shall be entitled to participate on a fair and equitable
basis (as determined by the Company and its subsidiaries) in the job opportunity and
employment placement programs offered by the Company or any of its subsidiaries for which
they are eligible and (i1) employees shall be entitled to participate in all job training, career
development and educational programs of the Company and its subsidiaries for which they are
eligible, and shall be entitled to be considered for any job opportunities with the Company and
its subsidiaries, in each case without regard to whether employment prior to the Cinergy
Effective Time was with Cinergy and its subsidiaries or Duke and its subsidiaries. Until the later
to occur of (w) the first anniversary of the Cinergy Effective Time and (x) December 31, 2007
(the “Severance Maintenance Period”), Cinergy Employees shall be eligible to receive severance
benefits (exclusive of severance benefits provided pursuant to individual agreements or pursuant
to arrangements covering only select highly compensated or management employees) in amounts
and on terms and conditions no less favorable than the more favorable of (y) those provided to
Cinergy Employees pursuant to policies in effect immediately prior to the Cinergy Effective
Time, or (z) those provided to similarly situated employees of Duke or its subsidiaries
immediately prior to the Effective Time pursuant to policies (other than the DENA Asset
Partners, L.P. 2003-2005 Severance Benefits Plan) as in effect from time to time during the
Severance Maintenance Period.

(c) Subject to its obligations under applicable law and applicabie
collective bargaining agreements, the Company and its subsidiaries shall give credit under each
of their respective employee benefit plans, programs and arrangements to employees for all
service prior to the Cinergy Effective Time with Cinergy or Duke or their respective subsidiaries,
as applicable, or any predecessor employer (to the extent that such credit was given by Cinergy
or Duke or any of their respective subsidiaries, as applicable) for all purposes for which such
service was taken into account or recognized by Cinergy or Duke or their respective subsidiaries,
as applicable, but not to the extent crediting such service would result in duplication of benefits
(including for benefit accrual purposes under defined benefit pension plaus).

Section 5.08  Indemnification, Exculpation and Insurance.

(a) Each of the Company, Cinergy, Duke, Merger Sub A and Merger
Sub B agrees that, to the fullest extent permitted under applicable law, all rights to
mdemnification and exculpation from liabilities for acts or omissions occurring at or prior to the
Cinergy Effective Time now existing in favor of the current or former directors, officers,
employees or fiduciaries under benefit plans currently indemnified of Cinergy and its
subsidiaries or Duke and its subsidiaries, as the case may be, as provided in their respective
certificate or articles of incorporation, by-laws (or comparable organizational documents) or
other agreements providing indemnification shall survive the Mergers and shall continue in full
force and effect in accordance with their terms. In addition, from and after the Cinergy Effective
Time, directors, officers, employees and fiduciaries under benefit plans currently indemnified of
Cinergy or Duke or their respective subsidiaries who become directors, officers, employees or
fiduciaries under benefit plans of the Company will be entitled to the indemnity rights and
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protections afforded to directors, officers, employees and fiduciaries under benefit plans of the
Company.

(b)  For six years after the Effective Time, the Company shall maintain
in effect the directors’ and officers’ liability (and fiduciary) insurance policies currently
maintained by Cinergy and Duke covering acts or omissions occurring on or prior to the
Effective Time with respect to those persons who are currently covered by Cinergy’s and Duke’s
respective directors’ and officers’ liability (and fiduciary) insurance policies on terms with
respect to such coverage and in amounts no less favorable than those set forth in the relevant
policy in effect on the date of this Agreement. If such no less favorable insurance coverage
cannot be maintained, the Company shall maintain the most advantageous policies of directors’
and officers’ insurance otherwise obtainable. In addition, each of Duke and Cinergy may
purchase a six-year “tail” prepaid policy prior to the Effective Time on terms and conditions no
less advantageous to the Cinergy Indemnified Parties and Duke Indemnified Parties, or any other
person entitled to the benefit of Sections 5.08(a) and (b), as applicable, than the existing
directors’ and officers’ liability (and fiduciary) insurance maintained by Duke or Cinergy, as the
case may be, covering without limitation the transactions contemplated hereby. If such “tail”
prepaid policy has been obtained by Duke or Cinergy, as the case may be, prior to the Effective
Time, the Company shall, and shall cause Duke or Cinergy, as the case may be, after the
Effective Time, to maintain such policy in full force and effect, for its full term, and to continue
to honor their respective obligations thereunder.

() From and after the Cinergy Effective Time, each of the Company
and the corporation surviving the Cinergy Merger (the “Cinergy Surviving Corporation”) agrees
that it will jointly and severally indemnify and hold harmless each present director and officer of
Cinergy or any of its subsidiaries (in each case, for acts or failures to act in such capacity),
determined as of the date hereof, and any person who becomes such a director or officer between
the date hereof and the Cinergy Effective Time (collectively, the “Cinergy Indemnified Parties”),
against any costs or expenses (including reasonable attorneys’ fees), judgments, fines, losses,
claims, damages or liabilities (collectively, “Costs”) incurred in connection with any claim,
action, suit, proceeding or investigation, whether civil, criminal, administrative or investigative,
arising out of matters existing or occurring at or prior to the Cinergy Effective Time, whether
asserted or claimed prior to, at or after the Cinergy Effective Time (including any matters arising
in connection with the transactions contemplated by this Agreement), to the fullest extent
permitted by applicable law (and the Company or the Cinergy Surviving Corporation shall also
~ advance expenses as incurred to the fullest extent permitted under applicable law, provided that
if required by applicable law the person to whom expenses are advanced provides an undertaking
to repay such advances if it is ultimately determined that such person is not entitled to
indemnification); and provided, further, that any determination as to whether a Cinergy
Indemnified Person is entitled to indemnification or advancement of expenses hereunder
pursuant to applicable law shall be made by independent counsel jointly selected by the Cinergy
Surviving Corporation and such Cinergy Indemnified Person.

(d)  From and after the Duke Effective Time, each of the Company and
Duke Power LLC, as the successor to the corporation surviving the Duke Merger, agrees that it
will jointly and severally indemnify and hold harmless each present director and officer of Duke
or any of its subsidiaries (in each case, for acts or failures to act in such capacity), determined as
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of the date hereof, and any person who becomes such director or officer between the date hereof
and the Duke Effective Time (collectively, the “Duke Indemnified Parties”), against any Costs
incurred in connection with any claim, action, suit, proceeding or investigation, whether civil,
criminal, administrative or investigative, arising out of matters existing or occurring at or prior to
the Duke Effective Time, whether asserted or claimed prior to, at or after the Duke Effective
Time (including any matters arising in connection with the transactions contemplated by this
Agreement), to the fullest extent permitted by applicable law (and the Company or Duke Power
LLC shall also advance expenses as incurred to the fullest extent permitted under applicable law,
provided that if required by applicable law the person to whom expenses are advanced provides
an undertaking to repay such advances if it is ultimately determined that such person is not
entitled to indemnification); and provided, further, that any determination as to whether a Duke
Indemnified Person is entitled to indemnification or advancement of expenses hereunder
pursuant to applicable law shall be made by independent counsel jointly selected by the Duke
Power LLC and such Duke Indemnified Person.

(e) The obligations of the Company, the Cinergy Surviving
Corporation and Duke Power LLC under this Section 5.08 shall not be terminated or modified by
such parties in a manner so as to adversely affect any Cinergy Indemnified Party, Duke
Indemnified Party, or any other person entitled to the benefit of Sections 5.08(a) and (b), as the
case may be, to whom this Section 5.08 applies without the consent of the affected Cinergy
Indemnified Party, Duke Indemnified Party, or such other person, as the case may be. If the
Company, the Cinergy Surviving Corporation or Duke Power LLC or any of its respective
successors or assigns (i) shall consolidate with or merge into any other corporation or entity and
shall not be the continuing or surviving corporation or entity of such consolidation or merger or
(ii) shall transfer all or substantially all of its properties and assets to any individual, corporation
or other entity, then, and in each such case, proper provisions shall be made so that the
successors and assigns of the Company, the Cinergy Surviving Corporation or Duke Power LLC,
as the case may be, shall assume all of the obligations set forth in this Section 5.08.

03] The provisions of Section 5.08 are (i) intended to be for the benefit
of, and will be enforceable by, each indemnified party, his or her heirs and his or her
representatives and (ii) in addition to, and not in substitution for, any other rights to
indemnification or contribution that any such person may have by contract or otherwise.

Section 5.09  Fees and Expenses.

(a)  Except as provided in this Section 5.09, all fees and expenses
incurred in connection with the Mergers, this Agreement and the transactions contemplated by
this Agreement shall be paid by the party incurring such fees or expenses, whether or not the
Mergers are consummated, except that each of Cinergy and Duke shall bear and pay one-half of
the costs and expenses incurred in connection with (1) the filing, printing and mailing of the
Form S-4 and the Joint Proxy Statement (including SEC filing fees) and (2) the filings of the
premerger notification and report forms under the HSR Act (including filing fees). The
Company shall file any return with respect to, and shall pay, any state or local taxes (including
any penalties or interest with respect thereto), if any, that are attributable to (i) the transfer of the
beneficial ownership of Duke’s real property and (ii) the transfer of Duke Common Stock
pursuant to this Agreement as a result of the Mergers. Cinergy shall file any return with respect
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to, and shall pay, any state or local taxes (including penalties or interest with respect thereto), if
any, that are attributable to (i) the transfer of the beneficial ownership of Cinergy’s real property
and (ii) the transfer of Cinergy Common Stock pursuant to this Agreement as a result of the
Mergers. Cinergy, Duke and the Company shall cooperate with respect to the filing of such
retuns, including supplying any information that is reasonably necessary to complete such
returns.

(b)  Inthe event that (i) following the Cinergy Shareholder Approval, a
Cinergy Takeover Proposal shall have been made known to Cinergy or any person shall have
publicly announced an intention (whether or not conditional) to make a Cinergy Takeover
Proposal and thereafter this Agreement is terminated by Cinergy pursuant to Section 7.01(b)(i),
(ii) prior to or during the Cinergy Shareholders Meeting (or any subsequent meeting of Cinergy
shareholders at which it is proposed that the Cinergy Merger be approved), a Cinergy Takeover
Proposal shall have been publicly disclosed or any person shall have publicly announced an
intention (whether or not conditional) to make a Cinergy Takeover Proposal, and thereafter this
Agreement is terminated by either Cinergy or Duke pursuant to Section 7.01(b)(iii), (iii) this
Agreement is terminated by Cinergy pursuant to Section 7.01(d), or (iv) this Agreement is
terminated by Duke pursuant to Section 7.01(h)(i) or (iii), then Cinergy shall immediately pay .
Duke a fee equal to $300,000,000 (the “Cinergy Termination Fee”) minus any amounts as may
have been previously paid by Cinergy pursuant to Section 5.09(d), payable by wire transfer of
same day funds; provided, however, that no Cinergy Termination Fee shall be payable to Duke
(x) pursuant to clause (i) of this paragraph (b) unless and until within six months of such
termination Cinergy or any of its subsidiaries enters into any Cinergy Acquisition Agreement or
consummates any Cinergy Takeover Proposal, in either case with the person (or an affiliate of
such person) that made the Cinergy Takeover Proposal referred to in clause (i) of this paragraph
(b) or (y) pursuant to clause (ii) of this paragraph (b) unless and until within 18 months of such
termination Cinergy or any of its subsidiaries enters into any Cinergy Acquisition Agreement or
consummates any Cinergy Takeover Proposal, in either case with the person (or an affiliate of
such person) that made the Cinergy Takeover Proposal referred to in clause (i1) of this paragraph
(b) (for the purposes of the foregoing proviso the terms “Cinergy Acquisition Agreement” and
“Cinergy Takeover Proposal” shall have the meanings assigned to such terms in Section 4.03
except that the references to “20%” in the definition of “Cinergy Takeover Proposal” in
Section 4.03(a) shall be deemed to be references to “35%”), in which event the Termination Fee
shall be immediately payable upon the first to occur of such events, and provided, further, if this
Agreement is terminated by Duke pursuant to Section 7,01(h)(i) as a result of the Board of
Directors of Cinergy (or any committee theréof) having withdrawn or modified, or proposed
publicly to withdraw or modify, the approval or recommendation by such Board of Directors of
this Agreement or the Cinergy Merger primarily due to adverse conditions, events or actions of
or relating to Duke, the Cinergy Termination Fee shall not be payable to Duke.

(c)  Inthe event that (i) following the Duke Shareholder Approval, a
Duke Takeover Proposal shall have been made known to Duke or any person shall have publicly
announced an intention (whether or not conditional) to make a Duke Takeover Proposal and
thereafter this Agreement is terminated by Duke pursuant to Section 7.01(b)(1), (i) prior to or
during the Duke Shareholders Meeting (or any subsequent meeting of Duke shareholders at
which it is proposed that the Duke Merger be approved), a Duke Takeover Proposal shall have
been publicly disclosed or any person shall have publicly announced an intention (whether or not
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conditional) to make a Duke Takeover Proposal, and thereafter this Agreement is terminated by
either Cinergy or Duke pursuant to Section 7.01(b)(i1), (ii1) this Agreement is terminated by
Duke pursuant to Section 7.01(f), or (iv) this Agreement is terminated by Cinergy pursuant to
Section 7.01(g)(i) or (iii), then Duke shall immediately pay Cinergy a fee equal to $500,000,000
(the "Duke Termination Fee") minus any amounts as may have been previously paid by Duke
pursuant to Section 5.09(e), payable by wire transfer of same day funds; provided, however, that
no Duke Termination Fee shall be payable to Cinergy (x) pursuant to clause (i) of this
paragraph (c) unless and until within six months of such termination Duke or any of its
subsidiaries enters into any Duke Acquisition Agreement or consummates any Duke Takeover
Proposal, in either case with the person (or an affiliate of such person) that made the Duke
Takeover Proposal referred to in clause (i) of this paragraph (c) or (y) pursuant to clause (ii) of
this paragraph (c) unless and until within 18 months of such termination Duke or any of its
subsidiaries enters into any Duke Acquisition Agreement or consummates any Duke Takeover
Proposal, in either case with the person (or an affiliate of such person) that made the Duke
Takeover Proposal referred to in clause (ii) of this paragraph (c) (for the purposes of the
foregoing proviso the terms “Duke Acquisition Agreement” and “Duke Takeover Proposal” shall
have the meanings assigned to such terms in Section 4.04 except that the references to “20%” in
the definition of “Duke Takeover Proposal” in Section 4.04(a) shall be deemed to be references
to “35%"), in which event the Termination Fee shall be immediately payable upon the first to
occur of such events, and provided, further, if this Agreement is terminated by Cinergy pursuant
to Section 7.01(g)(i) as a result of the Board of Directors of Duke (or any committee

thereof) having withdrawn or modified, or proposed publicly to withdraw or modlfy the
approval or recommendation by such Board of Directors of this Agreement or the Duke Merger
primarily due to adverse conditions, events or actions of or relating to Cinergy, the Duke
Termination Fee shall not be payable to Cinergy.

(d) If this Agreement is terminated by Cinergy pursuant to
Section 7.01(b)(1) (and following the Cinergy Shareholder Approval a Cinergy Takeover
Proposal shall have been made known to Cinergy or any person shall have publicly announced
an intention (whether or not conditional) to make a Cinergy Takeover Proposal and in each case
there shall not have been a bona fide withdrawal thereof) or by Cinergy or Duke pursuant to
Section 7.01(b)(iii) (after the public disclosure of a Cinergy Takeover Proposal or the
announcement by any person of the intention (whether or not conditional) to make a Cinergy
Takeover Proposal and in each case there shall not have been a bona fide withdrawal thereof),
Cinergy shall reimburse Duke promptly upon demand, but in no event later than three business
days afier the date of such demand, by wire transfer of same day funds, for all fees and expenses,
incurred or paid by or on behalf of, Duke in connection with the Mergers, the Duke Conversion,
the Restructuring Transactions or the transactions contemplated by this Agreement, including all
fees and expenses of counsel, investment banking firms, accountants, experts and consultants to
Duke; provided, however, that Cinergy shall not be obligated to make payments pursuant to this
Section 5.09(d) in excess of $35,000,000 in the aggregate.

(e) If this Agreement is terminated by Duke pursuant to
Section 7.01(b)(1) (and following the Duke Shareholder Approval a Duke Takeover Proposal
shall have been made known to Duke or any person shall have publicly announced an intention
(whether or not conditional) to make a bona fide Duke Takeover Proposal and in each case there
shall not have been a bona fide withdrawal thereof) or by Cinergy or Duke pursuant to
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Section 7.01(b)(ii) (after the public disclosure of a bona fide Duke Takeover Proposal or the
announcement by any person of the intention (whether or not conditional) to make a bona fide
Duke Takeover Proposal and in each case there shall not have been a bona fide withdrawal
thereof), Duke shall reimburse Cinergy promptly upon demand, but in no event later than three
business days after the date of such demand, by wire transfer of same day funds, for all fees and
expenses incurred, or paid by or on behalf of, Cinergy in connection with the Mergers or the
transactions conternplated by this Agreement, including all fees and expenses of counsel,
investment banking firms, accountants, experts and consultants to Cinergy; provided, however,
that Duke shall not be obligated to make payments pursuant to this Section 5.09(¢) in excess of
$35,000,000 in the aggregate. '

(£ Cinergy acknowledges that the agreements contained in
Sections 5.09(b) and 5.09(d) are an integral part of the transactions contemplated by this
Agreement, and that, without these agreements, Duke would not enter into this Agreement;
accordingly, if Cinergy fails promptly to pay the amount due pursuant to Section 5.09(b) or
5.09(d), and, in order to obtain such payment, Duke commences a suit that results in a judgment
against Cinergy for the fees set forth in Section 5.09(b) or 5.09(d), Cinergy shall pay to Duke its
costs and expenses (including attorneys’ fees and expenses) in connection with such suit,
together with interest on the amount of the fee at the prime rate of Citibank N.A. in effect on the
date such payment was required to be made.

(8) Duke acknowledges that the agreements contained in
Sections 5.09(c) and 5.09(e) are an integral part of the transactions contemplated by this
Agreement, and that, without these agreements, Cinergy would not enter into this Agreement;
accordingly, if Duke fails promptly to pay the amount due pursuant to Section 5.09(c) or 5.09(¢),
and, in order to obtain such payment, Cinergy commences a suit that results in a judgment
against Duke for the fees set forth in Section 5.09(c) or 5.09(e), Duke shall pay to Cinergy its
costs and expenses (including attorneys’ fees and expenses) in connection with such suit,
together with interest on the amount of the fee at the prime rate of Citibank N.A. in effect on the
date such payment was required to be made.

Section 5.10  Public Announcements. Cinergy and Duke will consult with
each other before issuing, and provide each other the reasonable opportunity to review, comment
upon and concur with, any press release or other public statements with respect to the
transactions contemplated by this Agreement, including the Mergers, and shall not issue any
such press release or make any such public statement prior to such consultation, except as any
party, after consultation with counsel, determines is required by applicable law or applicable rule
or regulation of the NYSE.
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Section 5.11  Affiliates. As soon as practicable after the date of this
Agreement, Cinergy shall deliver to Duke, and Duke shall deliver to Cinergy, a letter identifying
all persons who are, at the time this Agreement is submiitted for adoption by the respective
shareholders of Duke and Cinergy, “affiliates” of Cinergy or Duke, as the case may be, for
purposes of Rule 145 under the Securities Act. Cinergy and Duke shall use their respective
reasonable best efforts to cause each such person to deliver to the Company as of the Closing
Date, a written agreement in mutually acceptable customary form. '

Section5.12  NYSE Listing. The Company shall use its reasonable best efforts
to cause the shares of Company Common Stock issuable to Cinergy’s shareholders and Duke’s
shareholders as contemplated by this Agreement to be approved for listing on the NYSE, subject
to official notice of issuance, as promptly as practicable after the date of this Agreement, and in
any event prior to the:Closing Date.

Section 5.13  Shareholder Litigation. Each of Cinergy and Duke shall give the
other the reasonable opportunity to consult conceming the defense of any shareholder litigation
against Cinergy or Duke, as applicable, or any of their respective directors relating to the
transactions contemplated by this Agreement.

Section 5.14  Tax-Free Reorganization Treatment. The parties to this
Agreement intend that the Duke Reorganization will qualify as a reorganization under Section
368(a) of the Code and that the Cinergy Merger will qualify as a reorganization under Section
368(a) of the Code, and each shall not, and shall not permit any of their respective subsidiaries
to, take any action, or fail to take any action, that would reasonably be expected to jeopardize the
qualification of the Duke Reorganization or the Cinergy Merger as reorganizations under Section
368(a) of the Code. -

Section 5.15  Standstill Agreements; Confidentiality Agreements. During the
period from the date of this Agreement through the Effective Time, neither Cinergy nor Duke
shall terminate, amend, modify or waive any provision of any confidentiality or standstill
agreement to which it or any of its respective subsidiaries is a party unless required by applicable
law or, in the case of a standstill agreement, during the Cinergy Applicable Period in the case of
Cinergy or during the Duke Applicable Period in the case of Duke, unless the Board of Directors
of the applicable party determines in good faith that failure to do so could reasonably be
expected to result in a breach of its fiduciary obligations under applicable law. During such
period, Cinergy or Duke, as the case may be, shall enforce, to the fullest extent permitted under
applicable law or, in the case of a standstill agreement, during the Cinergy Applicable Period in
the case of Cinergy or during the Duke Applicable Period in the case of Duke, unless the Board
of Directors of the applicable party determines in good faith that failure to do so could
reasonably be expected to result in a breach of its fiduciary obligations under applicable law, the
provisions of any such agreement, including by seeking injunctions to prevent any breaches of
such agreements and to enforce specifically the terms and provisions thereof.

-ARTICLE VI

Conditions Precedent

75




Section 6.01  Conditions to Each Party’s Obligation to Effect the Mergers. The
respective obligation of each party to effect the Mergers is subject to the satisfaction or waiver
on or prior to the Closing Date of the following conditions:

(a) Shareholder Approvals. Each of the Duke Shareholder Approval
and the Cinergy Shareholder Approval shall have been obtained.

(b)  No Injunctions or Restraints. No (i) temporary restraining order or
preliminary or permanent injunction or other order by any Federal or state court of competent
jurisdiction preventing consummation of either of the Mergers or (ii) applicable Federal or state
law prohibiting consummation of either of the Mergers (collectively, “Restraints™) shall be in
effect.

(¢)  Form S-4. The Form S-4 shall have become effective under the
Securities Act and shall not be the subject of any stop order or proceedings seeking a stop order.

(d)  NYSE Listing. The shares of Company Common Stock issuable to
Cinergy’s shareholders and Duke’s shareholders as contemplated by this Agreement shall have
been approved for listing on the NYSE, subject to official notice of issuance.

Section 6.02  Conditions to Obligations of Cinergy. The obligation of Cinergy
to effect the Cinergy Merger is further subject to satisfaction or waiver of the following
conditions:

() Representations and Warranties. The representations and
warranties of Duke set forth herein shall be true and correct both when made and at and as of the
Closing Date, as if made at and as of such time (except to the extent expressly made as of an
carlier date, in which case as of such date), except where the failure of such representations and
warranties to be so true and cormect (without giving effect to any limitation as to “materiality” or
“material adverse effect” set forth therein) does not have, and could not reasonably be expected
to have, individually or in the aggregate, a material adverse effect on Duke.

(b)  Performance of Obligations of Duke. Duke shall have performed
in all material respects all obligations required to be performed by it under this Agreement at or
prior to the Closing Date.

(© Tax Opinion. Cinergy shall have received a written opinion from
Wachtell, Lipton, Rosen & Katz, counsel to Cinergy, dated as of the Closing Date, to the effect
that the Cinergy Merger will qualify as a reorganization under Section 368(a) of the Code. Such
counsel shall be entitled to rely upon representation letters from each of the Company, Duke,
Duke Power LLC, Cinergy, Merger Sub A, Merger Sub B and others, in each case, in form and
substance reasonably satisfactory to such counsel. Each such representation letter shall be dated
as of the date of such opinion. The opinion condition referred to in this Section 6.2(c) shall not
be waivable after receipt of the Cinergy Shareholder Approval, unless further approval of the
shareholders of Cinergy is obtained with appropriate disclosure.

(d) Statutory Approvals. The Cinergy Required Statutory Approvals
and the Duke Required Statutory Approvals shall have been obtained (including, in each case,
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the expiration or termination of the waiting periods (and any extensions thereof) under the HSR
Act applicable to the Mergers and the transactions contemplated by this Agreement) at or prior to
the Effective Time, such approvals shall have become Final Orders (as defined below) and such
Final Orders shall not impose terms or conditions that, individually or in the aggregate, could
reasonably be expected to have a material adverse effect on (1) the Company and its prospective
subsidiaries taken as a whole, (ii) Cinergy and its subsidiaries taken as a whole, or (iii) Duke and
its subsidiaries taken as a whole, provided that for the purposes of determining whether such
terms and conditions could have a material adverse effect for the purposes of this Section
6.02(d), each of the Company, Cinergy and Duke and their respective subsidiaries, taken as a
whole, shall each be deemed to be a consolidated group of entiti&e of the size and scale of
Cinergy and its subsidiaries, taken as a whole. A “Final Order” means action by the relevant
Governmental Authority that has not been reversed, stayed, enjoined, set aside, annulled or
suspended, with respect to which any waiting period prescribed by law before the transactions
contemplated hereby may be consummated has expired (a “Final Order Waiting Period”), and as
to which all conditions to the consummation of such transactions prescribed by law, regulation or
order have been satisfied.

(e) No Material Adverse Effect. Except as disclosed in the Duke SEC
Reports filed on or after January 1, 2004 and prior to the date hereof or in any specific section of
the Duke Disclosure Letter corresponding to Section 3.02, since December 31, 2004, there shall
not have been any change, event, occurrence or development that, individually or in the
aggregate, has had or could reasonably be expected to have a material adverse effect on Duke.

) Closing Certificates. Cinergy shall have received a certificate
signed by an executive officer of Duke, dated the Effective Time, to the effect that, to such
officer’s knowledge, the conditions set forth in Sections 6.02(a), 6.02(b) and 6.02(e) have been
satisfied.

Section 6.03  Conditions to Obligations of Duke. The obligation of Duke to
effect the Duke Merger, the Duke Conversion and the Restructuring Transactions is further
subject to satisfaction or waiver of the following conditions:

(a) Representations and Warranties. The representations and
warranties of Cinergy set forth herein shall be true and correct both when made and at and as of
the Closing Date, as if made at and as of such time (except to the extent expressly made as of an
earlier date, in which case as of such date), except where the failure of such representations and
warranties to be so true and correct (without giving effect to any limitation as to “materiality” or
“material adverse effect” set forth therein) does not have, and could not reasonably be expected
to have, individually or in the aggregate, a material adverse effect on Cinergy.

(b) Performance of Obligations of Cinergy. Cinergy shall have
performed in all material respects all obligations required to be performed by it under this
Agreement at or prior to the Closing Date.

(c) Tax Opinion. Duke shall have received a written opinion from
Skadden, Arps, Slate, Meagher & Flom LLP, counsel to Duke, dated as of the Closing Date, to
the effect that the Duke Reorganization will qualify as a reorganization under Section 368(a) of
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the Code and that the Cinergy Merger will qualify as a reorganization under Section 368(a) of
the Code. Such counsel shall be entitled to rely upon representation letters from each of the
Company, Duke, Duke Power LLC, Cinergy, Merger Sub A and Merger Sub B and others, in
each case, in form and substance reasonably satisfactory to such counsel. Each such
representation letter shall be dated as of the date of such opinion. The opinion condition referred
to in this Section 6.3(c) shall not be waivable after receipt of the Duke Shareholder Approval,
unless further approval of the shareholders of Duke is obtained with appropriate disclosure.

(d) Statutory Approvals. The Cinergy Required Statutory Approvals
and the Duke Required Statutory Approvals shall have been obtained (including, in each case,
the expiration or termination of the waiting periods (and any extensions thereof) under the HSR
Act applicable to the Mergers and the transactions contemplated by this Agreement) at or prior to
the Effective Time, such approvals shall have become Final Orders and such Final Orders shall
not impose terms or conditions that, individually or in the aggregate, could reasonably be
expected to have a material adverse effect on (i) the Company and its prospective subsidiaries
taken as a whole, (ii) Cinergy and its subsidiaries taken as a whole, or (iii) Duke and its
subsidiaries taken as a whole, provided that for the purposes of determining whether such terms
and conditions could have a material adverse effect for the purposes of this Section 6.03(d), each
of the Company, Cinergy and Duke and their réspective subsidiaries, taken as a whole, shall each
be deemed to be a consolidated group of entities of the size and scale of Cinergy and its
subsidiaries, taken as a whole. ‘

(e) No Material Adverse Effect. Except as disclosed in the Cinergy
SEC Reports filed on or after January 1, 2004 and prior to the date hereof or in any specific
section of the Cinergy Disclosure Letter corresponding to Section 3.01, since December 31,
2004, there shall not have been any change, event, occurrence or development that, individually
or in the aggregate, has had or could reasonably be expected to have a material adverse effect on
Cinergy.

® Closing Certificates. Duke shall have received a certificate signed
by an executive officer of Cinergy, dated the Effective Time, to the effect that, to such officer’s
knowledge, the conditions set forth in Sections 6.03(a), 6.03(b) and 6.03(¢e) have been satisfied.

Section 6.04  Frustration of Closing Conditions. Neither Cinergy nor Duke
may rely on the failure of any condition set forth in Section 6.01, 6.02 or 6.03, as the case may
be, to be satisfied if such failure was caused by such party’s failure to use reasonable best efforts
to consummate the Mergers and the other transactions contemplated by this Agreement, to the
extent required by and subject to Section 5.05.

ARTICLE VII
Termination, Amendment and Waiver

Section 7.01  Termination. This Agreement may be terminated at any time
prior to the Effective Time, whether before or (other than pursuant to clauses (d), (f), (g) or (h)
below) after the Duke Shareholder Approval or the Cinergy Shareholder Approval:
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(a) by mutual written consent of Cinergy and Duke;
(b) by either Cinergy or Duke:

(i) if the Mergers shall not have been consummated by
the 12-month anniversary of the date of this Agreement (the “Initial Termination
Date™); provided, however, that the right to terminate this Agreement pursuant to
this Section 7.01(b)(i) shall not be available to any party whose failure to perform
any of its obligations under this Agreement results in the failure of the Mergers to
be consummated by such time; and provided, further, that, (A) if on the Initial
Termination Date the conditions to the Closing set forth Sections 6.01(b),
6.02(d) and/or 6.03(d) shall not have been fulfilled but all other conditions to the
Closing shall have been fulfilled or shall be capable of being fulfilled, then either
party may (on one or more occasions) extend the Initial Termination Date up to
the 15-month anniversary of the date of this Agreement and (B) if the Initial
Termination Date (as it may be extended pursuant to clause (A) of this Section
7.01(b)(1)(A)) shall occur during any Final Order Waiting Period, the Initial
Termination Date shall be extended until the third business day after the
expiration of such Final Order Waiting Period;

(ii) if the Duke Shareholder Approval shall not have
been obtained at a Duke Shareholders Meeting duly convened therefor or at any
adjournment or postponement thereof;

(iii) if the Cinergy Shareholder Approval shall not have
been obtained at a Cinergy Shareholders Meeting duly convened therefor or at
any adjournment or postponement thereof;

(iv) if any Restraint having any of the effects set forth in
Section 6.01(b) shall be in effect and shall have become final and nonappealable;
provided that the party seeking to terminate this Agreement pursuant to this
Section 7.01(b)(iv) shall have used its reasonable best efforts to prevent the entry
of and to remove such Restraint; or

(v) if any condition to the obligation of such party to
consummate the Cinergy Merger or the Duke Merger, as applicable, set forth in
Section 6.02 (in the case of Cinergy) or in Section 6.03 (in the case of Duke)
becomes incapable of satisfaction prior to the Initial Termination Date (or, if the
Initial Termination Date is extended in accordance with the second proviso to
Section 7.01(b)(i), such date as extended); provided, however, in the case of
Section 6.02(d) and 6.03(d), the Initial Termination Date shall refer to such date
as it may be extended pursuant to the second proviso to Section 7.01(b)(1); and
provided further, that the failure of any such condition to be capable of
satisfaction is not the result of a material breach of this Agreement by the party
seeking to terminate this Agreement.
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(¢) by Cinergy, if Duke shall have breached or failed to perform in any
material respect any of its representations, warranties, covenants or other agreements contained
in this Agreement, which breach or failure to perform (A) would give rise to the failure of a
condition set forth in Section 6.02(a) or (b), and (B) is incapable of being cured by Duke or is not
cured by Duke within 105 days following receipt of written notice from Cinergy of such breach
or failure to perform;

(d by Cinergy in accordance with Section 4.03(b); provided, that, in
order for the termination of this Agreement pursuant to this paragraph (d) to be deemed effective,
Cinergy shall have complied with Section 4.03 and with applicable requirements, including the
payment of the Cinergy Termination Fee, of Section 5.09;

(¢) by Duke, if Cinergy shall have breached or failed to perform in any
material respect any of its representations, warranties, covenants or other agreements contained
in this Agreement, which breach or failure to perform (A) would give rise to the failure of a
condition set forth in Section 6.03(a) or (b), and (B) is incapable of being cured by Cinergy or is
not cured by Cinergy within 105 days following receipt of written notice from Duke of such
breach or failure to perform; .

® by Duke in accordance with Section 4.04(b); provided, that, in
order for the termination of this Agreement pursuant to this paragraph (f) to be deemed effective,
Duke shall have complied with Section 4.04 and with applicable requirements, including the
payment of the Duke Termination Fee, of Section 5.09;

(2) by Cinergy, if the Board of Directors of Duke (or any committee
thereof) (i) shall have withdrawn or modified, or proposed publicly to withdraw or modify, the
approval or recommendation by such Board of Directors of this Agreement or the Duke Merger,
(i1) shall fail to reaffirm such approval or recommendation within 15 business days of receipt of
Cinergy's written request at any time when a Duke Takeover Proposal shall have been made and
not rejected by the Board of Directors of Duke, provided, that, such 15-business day period shall
be extended for ten business days following any material modification to such Duke Takeover
Proposal occurring after the receipt of Cinergy’s written request and provided, further, that such
15-business day period shall recommence each time a Duke Takeover Proposal has been made
following the receipt of Cinergy’s written request by a person that had not made a Duke
Takeover Proposal prior to the receipt of Cinergy’s written request, or (iii) shall have approved
or recommended, or proposed to approve or recommend, a Duke Takeover Proposal;or

(h)y by Duke, if the Board of Directors of Cinergy (or any committee
thereof) (i) shall have withdrawn or modified, or proposed publicly to withdraw or modify, the
approval or recommendation by such Board of Directors of this Agreement or the Cinergy
Merger, (ii) shall fail to reaffirm such approval or recommendation within 15 business days of
receipt of Duke’s written request at any time when a Cinergy Takeover Proposal shall have been
made and not rejected by the Board of Directors of Cinergy, provided, that, such 15-business day
period shall be extended for ten business days following any material modification to such
Cinergy Takeover Proposal occurring after the receipt of Duke’s written request and provided,
further, that such 15-business day period shall recommence gach time a Cinergy Takeover
Proposal has been made following the receipt of Duke’s written request by a person that had not
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made a Cinergy Takeover Proposal prior to the receipt of Duke’s written request, or (iii) shall
have approved or recommended, or proposed to approve or recommend, a Cinergy Takeover
Proposal. :

Section 7.02  Effect of Termination.

(a) In the event of termination of this Agreement by either Duke or
Cinergy as provided in Section 7.01, this Agreement shall forthwith become null and void and
have no effect, without any liability or obligation on the part of Cinergy or Duke, other than the
provisions of Section 5.09, this Section 7.02 and Article VI, which provisions shall survive
such termination, and except to the extent that such termination results from the willful and
material breach by a party of any of its representations, warranties, covenants or agreements set
forth in this Agreement, in which case such termination shall not relieve any party of any
liability or damages resulting from its willful and material breach of this Agreement (including
any such case in which a Cinergy Termination Fee or a Duke Termination Fee, as the case may
be, is, or any expenses of Cinergy or Duke in connection with the transactions contemplated by
this Agreement are, payable pursuant to Section 5.09 to Cinergy or Duke, as the case may be (the
“Injured Party”), to the extent any such liability or damage suffered by the Injured Party exceeds
the amount of the Cinergy Termination Fee, in the circumstance in which Duke is the Injured
Party, or the Duke Termination Fee, in the circumstance in which Cinergy is the Injured Party
and any expenses payable pursuant to Section 5.09 to the Injured Party, it being the intent that
any Cinergy Termination Fee, Duke Termination Fee and any expenses paid to the Injured Party
shall serve as a credit against and off-set any liability or damage suffered by the Injured Party to
the extent of such payment).

®) In the event Duke terminates this Agreement pursuant to Section
7.01(h)(1) as a result of the Board of Directors of Cinergy having withdrawn or modified, or
proposed to publicly withdraw or modify, the approval or recommendation by such Board of
Directors of this Agreement or the Cinergy Merger that was made primarily due to adverse
conditions, events or actions of or relating to Duke, in any judicial, court or tribunal proceeding
in which the payment of the Cinergy Termination Fee is at issue, whether brought or initiated by
Duke or Cinergy, Cinergy shall have the burden of proving that the Board of Directors of
Cinergy withdrew or modified, or proposed publicly to withdraw or modify, the approval or
recommendation by such Board of Directors of this Agreement or the Cinergy Merger primarily
due to adverse conditions, events or actions of or relating to Duke.

© In the event Cinergy terminates this Agreement pursuant to Section
7.01(g)(i) as a result of the Board of Directors of Duke having withdrawn or modified, or
proposed to publicly withdraw or modify, the approval or recommendation by such Board of
Directors of this Agreement or the Duke Merger that was made primarily due to adverse
conditions, events or actions of or relating to Cinergy, in any judicial, court or tribunal
proceeding in which the payment of the Duke Termination Fee is at issue, whether brought or
initiated by Cinergy or Duke, Duke shall have the burden of proving that the Board of Directors
of Duke withdrew or modified, or proposed publicly to withdraw or modify, the approval or
recommendation by such Board of Directors of this Agreement or the Duke Merger primarnly
due to adverse conditions, events or actions of or relating to Cinergy.
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Section 7.03  Amendment. This Agreement may be amended by the parties at
any time before or after the Cinergy Shareholder Approval or the Duke Shareholder Approval;
provided, however, that after any such approval, there shall not be made any amendment that by
law requires further approval by the shareholders of Cinergy or Duke without the further
approval of such shareholders. This Agreement may not be amended except by an instrument in
writing signed on behalf of each of the parties.

Section 7.04  Extension; Waiver. At any time prior to the Effective Time, a
party may (a) extend the time for the performance of any of the obligations or other acts of the
other parties, (b) waive any inaccuracies in the representations and warranties of the other parties
contained in this Agreement or in any document delivered pursuant to this Agreement or
(c) subject to the proviso of Section 7.03, waive compliance by the other parties with any of the
agreements or conditions contained in this Agreement. Any agreement on the part of a party to
any such extension or waiver shall be valid only if set forth in an instrument in writing signed on
behalf of such party. The failure of any party to this Agreement to assert any of its rights under
this Agreement or otherwise shall not constitute a waiver of such rights.

ARTICLE VIII

General Provisions

Section 8.01  Nonsurvival of Representations and Warranties. None of the
representations and warranties in this Agreement or in any instrument delivered pursuant to this
Agreement shall survive the Effective Time. This Section 8.01 shall not limit any covenant or
agreement of the parties that by its terms contemplates performance after the Effective Time and
such provisions shall survive the Effective Time.

Section 8.02  Notices. All notices, requests, claims, demands and other
communications under this Agreement shall be in writing and shall be deemed given (as of the
time of delivery or, in the case of a telecopied communication, of confirmation) if delivered
personally, telecopied (which is confirmed) or sent by overnight courier (providing proof of
delivery) to the parties at the following addresses (or at such other address for a party as shall be
specified by like notice):

(2) if to Cinergy, to:
Cinergy Corp.
139 East 4" Street
Cincinnati, Ohio 45201
Telecopy No.: (513) 287-2433

Attention: Marc E. Manly
Executive Vice President and Chief Legal Officer
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(b)

Section 8.03

(@)

with a copy to:

Wachtell, L:'J)ton, Rosen & Katz
51 West 52™ Street

New York, New York 10019
Telecopy No.: (212) 403-2000

Attention: Steven A. Rosenblum
Stephanie J. Seligman

if to Duke, to:

Duke Energy Corporation

526 S. Church Street

Charlotte, North Carolina 28202
Telecopy No.:

Attention: General Counsel
with a copy to:

Skadden, Arps, Slate, Meagher & Flom LLP
4 Times Square

New York, New York 10036
Telecopy No.: (212) 735-2000

Attention: Peter Allan Atkins
Sheldon S. Adler

Definitions. For purposes of this Agreement:

an “affiliate” of any person means another person that directly or

indirectly, through one or more intermediaries, controls, is controlled by, or is under common
control with, such first person, where “control” means the possession, directly or indirectly, of
the power to direct or cause the direction of the management policies of a person, whether
through the ownership of voting securities, by contract, as trustee or executor, or otherwise;

®)

“capital stock™ or “shares of capital stock™ means (a) with respect

to a corporation, as determined under the laws of the jurisdiction of organization of such entity,
capital stock or such shares of capital stock; (b) with respect to a partnership, limited liability
company, or similar entity, as determined under the laws of the jurisdiction of organization of
such entity, units, intercsts, or other partnership or limited liability company interests; or (c) any
other equity ownership or participation;
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(¢)  “material adverse change” or “material adverse effect” means,
when used in connection with Cinergy, Duke or the Company, as the case may be, any change,
effect, event, occurrence or state of facts (i) that is materially adverse to the business, assets,
properties, financial condition or results of operations of such person and its subsidiaries taken as
a whole but excluding any of the foregoing resulting from (A) changes in international or
national political or regulatory conditions generally (in each case, to the extent not
disproportionately affecting the applicable person as compared to similarly situated persons), (B)
changes or conditions generally affecting the U.S. economy or financial markets or generally
affecting any of the segments of the industry in which the applicable person or any of its
subsidiaries operates (in each case, to the extent not disproportionately affecting the applicable
person as compared to similarly situated persons) or (C) the announcement or consummation of
this Agreement or (ii) that prevents or materially delays such person from performing its material
obligations under this Agreement or consummation of the transactions contemplated hereby;

(d)  “person” means an individual, corporation, partnership, limited
liability company, joint venture, association, trust, unincorporated organization or other entity;
and

(e) “subsidiary” means, with respect to any person, any other person,
whether incorporated or unincorporated, of which more than 50% of either the equity interests in,
or the voting control of, such other person is, directly or indirectly through subsidiaries or
otherwise, beneficially owned by such first person. Each of Ohic Sub and Indiana Sub shall be
considered wholly-owned subsidiaries of Cinergy.

Section 8.04  Interpretation and Other Matters.

(a) When a reference is made in this Agreement to an Article, Section
or Exhibit, such reference shall be to an Article or Section of, or an Exhibit to, this Agreement
unless otherwise indicated. The table of contents and headings contained in this Agreement are
for reference purposes only and shall not affect in any way the meaning or interpretation of this
Agreement. Whenever the words “include”, “includes” or “including” are used in this
Agreement, they shall be deemed to be followed by the words “without limitation”. The words
“hereof”, “herein” and “hereunder” and words of similar import when used in this Agreement
shall refer to this Agreement as a whole and not to any particular provision of this Agreement.
All terms defined in this Agreement shall have the defined meanings when used in any certificate
or other document made or délivered pursuant hereto unless otherwise defined therein. The
definitions contained in this Agreement are applicable to the singular as well as the plural forms
of such terms and to the masculine as well as to the feminine and neuter genders of such term.
Any agreement, instrument or statute defined or referred to herein or in any agreement or
instrument that is referred to herein means such agreement, instrument or statute as from time to
time amended, modified or supplemented, including (in the case of agreements or instruments)
by waiver or consent and (in the case of statutes) by succession of comparable successor statutes
and references to all attachments thereto and instruments incorporated therein. References to a
person are also to its permitted successors and assigns.

(b) Each of the Cinergy and Duke has or may have set forth
information in its respective disclosure letter in a section thereof that corresponds to the section
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of this Agreement to which it relates. A matter set forth in one section of a disclosure letter need
not be set forth in any other section of the disclosure letter so long as its relevance to the latter
section of the disclosure letter or section of the Agreement is readily apparent on the face of the
information disclosed in the disclosure letter to the person to which such disclosure is being
made. The fact that any item of information is disclosed in a disclosure letter to this Agreement
shall not be construed to mean that such information is required to be disclosed by this
Agreement. Such information and the dollar thresholds set forth herein shall not be used as a
basis for interpreting the terms “material,” “material adverse effect” or other similar terms in this
Agreement. ’

(c)  Duke agrees to cause each of the Company, Merger Sub A and
Merger Sub B to comply with its respective obligations under this Agreeiment.

Sectlon 8.05  Counterparts. This Agreement may be executed in one or more
counterparts, all of which shall be considered one and the same agreement and shall become
effective when one or more counterparts have been signed by each party and delivered to the
other parties.

Section 8.06  Entire Agreement; No Third-Party Beneficiaries. This
Agreement (including the documents and instruments referred to herein) and the Confidentiality
Agreement (i) constitute the entire agreement, and supersede all prior agreements and
understandings, both written and oral, among the parties with respect to the subject matter of this
Agreement and (ii) except for the provisions of Section 5.08 (which shall be enforceable by the
Indemnified Parties), are not intended to confer upon any person other than the parties any rights
or remedies.

Section 8.07  Governing Law. This Agreement shall be governed by, and
construed in accordance with, the laws of the State of New York, regardless of the laws that
might otherwise govern under applicable principles of conflict of laws, except that matters
related to the Cinergy Merger and the fiduciary obligations of the Cinergy Board of Directors
shall be governed by the laws of the State of Delaware and that matters related to the Duke
Merger and the fiduciary obligations of the Duke Board of Directors shall be governed by the
laws of the State of North Carolina.

Section 8.08  Assignment. Neither this Agreement nor any of the rights,
interests or obligations under this Agreement shall be assigned, in whole or in part, by operation
of law or otherwise by any of the parties hereto without the prior written consent of the other
party. Any attempted or purported assignment in violation of the preceding sentence shall be
null and void and of no effect whatsoever. Subject to the preceding two sentences, this
Agreement shall be binding upon, inure to the benefit of, and be enforceable by, the parties and
their respective successors and assigns.

Section 8.09  Enforcement. The parties agree that irreparable damage would
occur and that the parties would not have any adequate remedy at law in the event that any of the
provisions of this Agreement were not performed in accordance with their specific terms or were
otherwise breached. It is accordingly agreed that the parties shall be entitled to an injunction or
injunctions to prevent breaches of this Agreement and to enforce specifically the terms and
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provisions of this Agreement in the Federal court located in the Borough of Manhattan in The
City of New York, this being in addition to any other remedy to which they are entitled at law or
in equity. In addition, each of the parties hereto (a) corisents to submit itself to the personal
jurisdiction of the Federal court located in the Borough of Manhattan in The City of New York
in the event any dispute arises out of this Agreement or any of the transactions contemplated by
this Agreement, (b) agrees that it will not attempt to deny or defeat such personal jurisdiction by
motion or other request for leave from any such court, and (c) agrees that it will not bring any
action relating to this Agreement or any of the transactions contemplated by this Agreement in
any court other than a Federal court sitting in the Borough of Manhattan in The City of

New York.

Section 8.10  Severability. If any term or other provision of this Agreement is
invalid, illegal or incapable of being enforced by any rule of law or public policy, all other
conditions and provisions of this Agreement shall nevertheless remain in full force and effect.
Upon such determination that any term or other provision is invalid, illegal or incapable of being
enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as to effect
the original intent of the parties as closely as possible to the fullest extent permitted by applicable
law in an acceptable manner to the end that the transactions contemplated hereby are fulfilled to
the extent possible.

Section 8.11  Waiver of Jury Trial. Each party to this Agreement waives, to
the fullest extent permitted by applicable law, any right it may have to a trial by jury in respect of
any action, suit or proceeding arising out of or relating to this Agreement.

Section 8.12 Altemative Structure

The parties agree that in the event that it becomes reasonably likely that it will not
be possible to obtain any of the Cinergy Required Statutory Approvals or Duke Required
Statutory Approvals in a manner that will result in the satisfaction of the conditions set forth in
Section 6.02(d) and Section 6.03(d) prior to the Initial Termination Date (assuming the Initial
Termination Date is extended in accordance with the second proviso to Section 7.01(b)(i)) or
reasonably likely that it will not be possible for any other condition to the obligations of any of
the parties to consummate the transactions contemplated hereby to be satisfied by the Initial
Termination Date, the parties shall use reasonable best efforts to modify the structure of the
Mergers, the Restructuring Transactions and the other transactions contemplated hereby in order
to permit the Mergers to be consummated without altering the Duke Ratio, the Cinergy Ratio or
the anticipated United States federal income tax consequences to Duke, Cinergy or their
shareholders as promptly as practicable in accordance with their respective terms. The parties
agree that completion of any Restructuring Transactions will not be a condition to consummation
of the Mergers and that Duke will not effect any Restructuring Transactions that would prevent
satisfaction of the conditions set forth in Article V1.
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IN WITNESS WHEREOF, Duke, Cinergy, the Company, Merger Sub A
and Merger Sub B have caused this Agreement to be signed by their respective officers
thereunto duly authorized, all as of the date first written above.

DUKE ENERGY CORPORATION

By: W

Name:
Title:

COUGAR ACQUISITION CORP.

wEld.

Name:
Title:

SIGNATURE PAGE TO THE MERGER AGREEMENT




EXECUTION COPY

AMENDMENT NO. 1
TO THE
AGREEMENT AND PLAN OF MERGER

This AMENDMENT NO. 1 (this “Amendment”), dated as of July 11, 2005, to the
Agreement and Plan of Merger, dated as of May 8, 2005 (the “Merger Agreement”), by and
among Duke Energy Corporation, a North Carolina corporation (“Duke”), Cinergy Corp., a
Delaware corporation (“Cinergy"), Duke Energy Holding Corp., a Delaware corporation
(formerly Deer Holding Corp.) (the “Company”), Deer Acquisition Corp., a North Carolina

corporation (“Merger Sub A”), and Cougar Acquisition Corp., a Delaware corporation (“Merger
Sub B”).

WHEREAS, Section 7.03 of the Merger Agreement provides for the amendment of the
Merger Agreement in accordance with the terms set forth therein; and

WHEREAS, the parties hereto desire to amend the Merger Agreement as set forth below;

NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and
agreements set forth herein and for good and valuable consideration, the receipt and adequacy of
which is hereby acknowledged, and intending to be legally bound hereby, the parties hereto do
hereby agree as follows:

ARTICLE 1
DEFINITIONS

Section 1.1 Definitions; References. Unless otherwise specifically defined herein,
each term used herein shall have the meaning assigned to such term in the Merger Agreement.
Each reference to “hereof,” “herein,” “hereunder,” “hereby” and “this Agreement” shall, from
and after the date hereof, refer to the Merger Agreement as amended by this Amendment.

ARTICLE 11
AMENDMENTS TO MERGER AGREEMENT

Section 2.1  Amendments to Merger Agreément. The Merger Agreement shall be
amended as follows:

(a) Section 2.02(b) of the Agreement is hereby amended by inserting the
following sentence as the final sentence of the section:

“Notwithstanding anything to the contrary hereinbefore, subject to
applicable law, the parties intend that the Company will implement a
direct registration system at Closing, and if such direct registration system



(b)

(c)

Section 3.1

is implemented by the Company at such time, all shares of Company
Common Stock shall be in uncertificated book-entry form unless a
physical certificate is requested by such holder.”

Section 2.02(e)(i) of the Agreement is hereby amended by inserting the
following sentences as the final sentences of the section:

“Notwithstanding the foregoing, Duke and Cinergy shall use reasonable
best efforts to cause the Duke Energy InvestorDirect Choice Plan (the
“Duke DRIP”) and the Cinergy Corp. Direct Stock Purchase and Dividend
Reinvestment Plan (the “Cinergy DRIP”) to be rolled over into a dividend
reinvestment plan to be established and implemented by the Company on
or prior to the Closing Date. In connection with such roll-over, fractional
shares of Company Common Stock will be issued to the participants in
each of the Duke DRIP and the Cinergy DRIP in accordance with Section
2.01.”

Section 2.02(1) of the Agreement is hereby amending by inserting the
following to the end of such section:

“provided, however, that Duke and Cinergy shall use reasonable best
efforts so that uncertificated shares of Duke Common Stock held in the
Duke DRIP and uncertificated shares of Cinergy Common Stock held in
the Cinergy DRIP shall be exchanged for uncertificated shares of
Company Common Stock in accordance with Section 2.01 and shall be
held in a dividend reinvestment plan to be established and implemented by
the Company on or prior to the Closing Date, in accordance with Section
2.02(e)(1).”

ARTICLE 111
MISCELLANEOUS

No Further Amendment. Except as expressly amended hereby, the Merger

Agreement is in all respects ratified and confirmed and all the terms, conditions, and provisions
thereof shall remain in full force and effect. This Amendment is limited precisely as written and
shall not be deemed to be an amendment to any other term or condition of the Merger Agreement
or any of the documents referred to therein. :

Section 3.2

Effect of Amendment. This Amendment shall form a part of the Merger

Agreement for all purposes, and each party thereto and hereto shall be bound hereby. From and
after the execution of this Amendment by the parties hereto, any reference to the Merger
Agreement shall be deemed a reference to the Merger Agreement as amended hereby.

Section 3.3

Governing Law. This Amendment shall be governed by, and construed in

accordance with, the laws of the State of New York, regardless of the laws that might otherwise
govern under applicable principles of conflict of laws.



Section 3.4  Separability Clause. In case any one or more of the provisions contained
in this Amendment should be invalid, illegal or unenforceable in any respect, the validity,
legality and enforceability of the remaining provisions contained herein shall not in any way be
affected, impaired, prejudiced or disturbed thereby.

Section 3.5  Counterparts. This Amendment may be simultaneously executed in
several counterparts, and all such counterparts executed and delivered, each as an original, shall
constitute one and the same instrument.

Section 3.6  Headings. The descriptive headings of the several Articles of this

Amendment were formulated, used and inserted in this Amendment for convenience only and
shall not be deemed to affect the meaning or construction of any of the provisions hereof.

[Signature Page Follows]



IN WITNESS WHEREOF, Duke, Cinergy, the Company, Merger Sub A and
Merger Sub B have caused this Agreement to be signed by their respective officers
thereunto duly authorized, all as of the date first written above.
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By:
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By:

Name:
Title:



Exhibit J: Facts Relied upon to Demonstrate Consistency with Public Interest

The facts relied upon to show that the Transaction is consistent with the public interest

are set forth in Part IV of the Application and the attached testimony of Dr. Hieronymus.
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1. PURPOSE, SUMMARY OF ANALYSIS AND CONCLUSIONS

Introduction

Q. PLEASE STATE YOUR NAME AND BUSINESS ADDRESS.

A. My name is William H. Hieronymus. I am a Vice President of CRA International, Inc.
(“CRA”), formerly known as Charles River Associates. My business address is 200
Clarendon Street, T-33, Boston, MA 02116.

Q. PLEASE SUMMARIZE YOUR RELEVANT PROFESSIONAL BACKGROUND.

A. For the past 30 years, the primary focus of my consulting has been on the electricity

sector. For the past 17 years, 1 have worked primarily on the restructuring of the
electricity industry from a fully regulated to a more competitively oriented model, both in
the U.S. and abroad. Much of my time has been spent on market power issues. 1 have
developed and commented on market power-related regulatory rules and Regional
Transmission Organization (“RTO”) (or foreign equivalent), on market power mitigation
as well as on issues of market structure. I have testified before the Federal Energy
Regulatory Commission (“Commission”) and other regulatory bodies on market power
on numerous occasions. This includes a number of mergers and acquisitions over the
past dozen years, including approximately 20 mergers among electric utilities and
“convergence” mergers of electric utilities and natural gas pipelines. Among these, I
submitted testimony on behalf of Duke Energy Corporation in Docket No. EC02-35-000,

the acquisition of Westcoast Energy Inc." My resume is attached as Exhibit J-2.

]

Engage Energy America. LLC Frederickson Power P and Duke Energyv Corporation, 98 FERC ¢ 61.207

(2002).
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Purpose

Q.

Al

WHAT IS THE PURPOSE OF YOUR TESTIMONY?

I have been asked by Duke Energy Corporation (“Duke Energy”) and its jurisdictional
public utilities,” and Cinergy Corp. (“Cinergy”) and its jurisdictional public utilities®
(collectively, the “Applicants”)’ to evaluate the potential competitive impact of the
merger on relevant electricity markets.” 1 performed the Competitive Analysis Screen
described in Appendix A to the Commission’s Merger Policy Statement (“Order No.
592”).% as modified in the Revised Filing Requirements Under Part 33 of the
Commission’s Regulations.” The Competitive Analysis Screen is intended to comport
with the Department of Justice and Federal Trade Commission (“DOJ/FTC”) Horizontal

Merger Guidelines (“Guidelines”).

The primary focus of my testimony is the potential horizontal market power effects, i.e.,
those potentially arising from the combination of the electric generating assets owned by
Duke Energy and its affiliates and those owned or controlled by Cinergy and its affiliates
that theoretically could create or enhance the merged firm’s ability to increase prices in
the electricity market. I also address vertical effects concerning barriers to entry that
might undercut the presumption that long-run generation markets are competitive and,
more generally, the potential to use control over fuel supply, fuel transportation facilities,

k)

or electric transmission to exert vertical market power by increasing rivals’ costs.

6

These include, among others, Duke Power a division of Duke Energy Corporation (“Duke Power™).

These include, among others, The Cincinnati Gas & Electric Company (“CG&E™), PSI Energy, Inc. (“PSI”) and
The Union Light, Heat and Power Company (“ULH&P”).

The exhibits to the Application include a complete list of Applicants’ affiliates and subsidiaries that are subject
to the Commission’s jurisdictions.

My testimony also is intended to support the application being filed with the North Carolina Utilities
Commission as part of the requirement that a market power analysis be filed.

Order No. 592, Inquiry Concerning the Commission’s Merger Policy Under the Federal Power Act: Policy
Statement, FERC Stats. & Regs. (Regulations Preambles) § 31,044 (1996), on reconsideration, Order No. 592-
A, 79 FERC 9 61,321 (1997).

Order No. 642, Final Rule in Docket No. RM98-4-000. 18 CFR Part 33. 93 FERC ¢ 61.164 (2000) ("Revised
Filing Requirements™).
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Finally, I also address why, from an economic perspective, there are no so-called “safety

net issues” arising from this transaction.

Summary of Analysis and Conclusions

Q.

DOES YOUR ANALYSIS INDICATE THAT THE MERGER RAISES
COMPETITIVE CONCERNS?

No. The map of the combined companies’ assets, shown below in Figure 1 and in

Exhibit J-3 captures the relative lack of competitive overlap between the two companies.

Figure 1: Combined North American Asset Map
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The horizontal effect of the merger, resulting from the combination of generation, is

small. Under any appropriate relevant geographic market definition, combining the
generation assets of Duke Energy and Cinergy has a relatively small effect on market
concentration. and hence the merger does not raise competitive concerns.  Cinergy’s

generation is primarily located in Ohio and Indiana (shown as the “Cinergy Service

[o%)
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Territory” in Figure 1 above) and much of Duke Energy’s (i.e., Duke Power’s) generation
is located in North Carolina and South Carolina (shown as the “Duke Power Service
Territory” in Figure 1 above). Most of Cinergy’s generation (approximately 12,000 MW)
is located in East Central Area Reliability Council (“ECAR”) and directly interconnected
with the Midwest Independent Transmission System Operator, Inc. (“MISO”). Duke
Energy also has five merchant generation facilities (“DENA Operating Facilities” located
in Illinois, Ohio, Indiana and Pennsylvania as shown in Figure 1 above). Only one of
these facilities (420 MW net) is located in MISO and the other four (3,057 MW) are
located in PJM Interconnection, LLC (“PJM”). Table 1 below summarizes Applicants’
generation in MISO and PJM. Because the relevant markets are sufficiently broad, the
combination of Duke Energy’s and Cinergy’s generation in MISO and PJM is not

concerning, as I detail below.

Table 1: Applicants’ Generation in the MISO and PIM

Duke
Energy Cinergy
(MW) (MW)
MISO 420 12,510
PIM 3,057 ’
Total MISO-PIM 3,477 12,510

Includes Cinergy generation outside of MISO but for which it
has grandfathered transmission rights for delivery into MISO.

The merger raises no horizontal issues in markets outside of the MISO and PJM. While

the merging parties each own or control affiliated generation outside of MISO and PJM,
the extent of the generation controlled in markets where both own generation is de
minimis. In addition to its generation in MISO, Cinergy also owns two merchant plants
located in the Tennessee Valley Authority (“TVA”) control area (approximately 900
MW).8 Duke Power’s generation (approximately 19,000 MW) is located in the Duke

Power control area (“DUK™) within the Southeastern Electric Reliability Council

Cinergy also owns a share of generation in the Ohio Valley Electric Corp (*OVEC™) control area (200 MW).
Since Cinergy has firm transmission rights into MISO for its share of the output of this facility, I have included
this generation as if in MISO and it is reflected as such in Table 1.
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(“SERC”). The remainder of the Duke Energy merchant fleet (about 6,500 MW) is

located in New England, California, Arizona and Canada, as shown in Table 2 below.

Table 2: Applicants’ Generation outside of MISO and PJM

Duke

Energy Cinergy

MW)  (MW)
SERC (DUK) (Duke Power) 19,276
SERC (TVA) - 894
WECC (CAISO and AZ) 5,238 -
NPCC (ISO-NE) 793 -
Canada (NPCC and WECC) 364
Total Other 25,671 894

Even if Applicants integrate via a firm transmission path, there are no market power

concerns. In conjunction with integrating and connecting their respective electric utility

systems, Applicants are exploring two options for integration via PJM: (i) a PJM
transmission service that allows one to purchase non-firm transmission plus pay
congestion charges that is, in effect, firm unless interrupted for system emergencies
(“PJM LMP Transmission Service”); or (ii) a firm contract path of at most 250 MW from
Duke Power to Cinergy. My analysis considers a range of assumptions about integration,
including no path (i.e., PJM LMP Transmission Service), a 100 MW firm path, or a 250
MW firm path. Assuming a firm path from Duke Power to Cinergy that is dedicated to
Applicants post-merger has the effect of very slightly increasing Applicants’ shares in the
relevant markets relative to the pre-merger transmission availability. Where a firm path
is assumed to be in place, I treat Applicants as having 100 or 250 MW of Duke Power
generation in MISO post-merger. To the extent there is other Duke Power generation

over and above the 100 or 250 MW that meets the delivered price test, such generation
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competes for access to available transmission to the relevant destination markets with

many other parties, consistent with open access rules.’”

To the extent | assume that Applicants have obtained a 100 or 250 MW firm path, my
analysis is conservative in that it results in the maximum amount of Duke Power
generation being delivered to Cinergy. Assuming a smaller firm path or no path at all
would result in lower post-transaction concentration. Even under this assumption,
however, the proposed merger readily passes the FERC Appendix A screen, and my

exhibits reflect results both with and without a path.

I further understand that the Applicants also have applied for a firm path from Cinergy to
Duke Power. While this is not the base case assumption, I have nevertheless included in

my workpapers a sensitivity that assumes a firm transmission path from Cinergy to

DUK."®

The merger creates no material vertical market power issues. There are no issues related

either to transmission ownership and operation, or to the combination of electric
generation assets and fuels supplies or fuels delivery systems. With respect to
transmission ownership and operation, the merger creates no incremental opportunities
for the Applicants to exercise market power. In other words, there is no increase in the
incentive or ability to exercise vertical (transmission-generation) market power relating to
this transaction. The Cinergy electric transmission systems are controlled by MISO.
Duke Power’s transmission is subject to an Open Access Transmission Tariff (“OATT”).
Moreover, Cinergy does not control any generation served by Duke Power’s

transmission.

With respect to fuel transportation, there should be no concern over the competitive effect

of combining Duke Energy’s natural gas pipeline assets and Cinergy’s generation located

To the extent Applicants secure a non-firm reservation into the Duke Power control area, its effect is not
comparable to the firm reservation; in such a circumstance, there is no equivalent increase in “local” generation
or reduction in available transmission.

This sensitivity shows that mitigation approximately equal to the size of the finm path would be required in the
event that the Applicants obtain a firm path from Cinergy to Duke Power.

0
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in MISO because relevant gas transportation markets are not highly concentrated. As
shown in Figure 1 above, Duke Energy’s Texas Eastern pipeline system delivers gas into
MISO, including into the Cinergy Service Territory, giving rise to a theoretical vertical
market power concern.!’ However, there are a significant number of pipelines competing
with Texas Eastern for deliveries into MISO. Indeed, the delivery capacity on Texas
Eastern accounts for less than 10 percent of pipeline delivery capacity into relevant
markets, defined to closely approximate the scope of the geographic market relevant to
the horizontal market power analysis. The relevant downstream markets are not highly
concentrated, using the Commission’s attribution methodology under Part 33.4 of the
Commission’s regulations. Moreover, the relevant upstream markets in MISO also are
not highly concentrated, which provides the requisite evidence that the merger does not
result in an increase in the incentive or ability of the Applicants to engage in a vertical
foreclosure strategy. Indeed, both the upstream and downstream markets are

unconcentrated.

Theoretically, a vertical issue might arise with respect to Cinergy’s ownership of local
distribution companies (“LDCs”) and KO Transmission, an interstate pipeline system
delivering to the citygates of its LDCs. In this case the issue is whether this ownership
conveys any vertical market power arising from the combination with Duke Energy’s
Vermillion facility located in Indiana. As discussed below, for the same reasons as apply
to the combination of Texas Eastern and Cinergy’s affiliated generation, no such
concerns are present. Notably, KO Transmission does not serve any competing gas-fired

generation capacity.

There are no other barriers to entry that raise concerns: Applicants do not have dominant

contiol over generating sites and there has been substantial entry into relevant markets.

11

It is worth noting that Cinergy’s merchant plants, located in Mississippi and Tennessee (both in TVA’s control
area). are not proximate to either Duke Energy’s Texas Eastern or East Tennessee pipelines. (These merchant
plants are served off the ANR and Tennessee Gas pipelines.)



W

[on BN e B e I N AN YA I *

12
13
14
15
16
17
18
19

20
21

22

23

24
25
26
27
28

Exhibit J-1

In short, none of the vertical concerns that the Commission focused upon in prior vertical
mergers exists in this merger and the transaction does not create or enhance vertical

market power.

That there will be no competitive harm in wholesale markets is also important from a

retail perspective. Competitive retail markets rely on procurement of power from a

competitive wholesale market, and, thus it is important from an ultimate customer
perspective that the merger not increase market power in wholesale markets. Further,
while not directly relevant to the Commission’s approval of this transaction, it is notable
that the merger also will not eliminate any competitor in retail markets. Cinergy has a
retail marketing affiliate. However, Duke Energy has no retail marketing affiliates and,

thus, no retail supplier is eliminated as a result of the merger.

I note finally that the transfer of Duke Energy’s MISO and PJM merchant facilities to
CG&E, as is planned upon completion of the merger, creates no “safety net” concerns.
CG&E’s generation is in substance merchant generation. While it continues to be
dedicated to serving CG&E’s provider of last resort (“POLR”™) loads through 2008, it
does so at a price that will not be affected by acquisition of the Duke Energy merchant
generation. Nor is a return to rate base regulation after the current arrangement ends in
prospect. Since CG&E does not have ratebase protection to shield the value of the

acquired generation, none of the Commission’s safety net concerns are present.

For all these reasons, I recommend that the Commission find that the transaction, as

proposed, will not adversely affect competition and approve the merger.

WHAT IS THE RELEVANT GEOGRAPHIC MARKET DEFINITION YOU
APPLY FOR PURPOSES OF YOUR HORIZONTAL ANALYSIS?

The smallest relevant market is one that captures the area in which Duke Energy and
Cinergy generation compete. Notably, this is not the market in which Duke Power (i.e.,
the regulated utility in the Carolinas) and Cinergy compete — any geographic market large
enough to include the service territories of all of the regulated utilities involved will be so

large that the impact of the merger on competition self-evidently would be quite small.
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As | already noted, Cinergy’s generation is located in MISO, where Duke Energy also
owns one generating plant.'” Duke Energy also has four plants located in PJM."” Based
on my review of supply conditions and market structure, 1 analyzed three markets
centered around Cinergy: (1) MISO; (2) a subset of the MISO market that conservatively
reflects transmission constraints within MISO (“MISO Submarket”); and (3) the MISO
Submarket and the western part of PIM inclusive of the areas in which DENA’s PIM
assets are located (“MISO-PJM Midwest”). I detail the scope of and basis for these
markets later in my testimony. Each of these markets is sufficiently broad and large that
Applicants’ market share is quite small: only about 10 percent of MISO (mostly Cinergy
generation); about 13 percent of the MISO Submarket (again, mostly Cinergy
generation); and about 9 percent of MISO-PJM Midwest market (both Cinergy and Duke

Energy generation).

The other primary relevant destination market is the Duke Power control area. While
Cinergy owns no generation in the Duke Power Control area, a small portion of
Cinergy’s generation in MISO and TVA will be allocated into the Duke Power control
area destination market under the parameters of the Appendix A analysis. Duke Power is
interconnected with Cinergy through PJM (through an interconnection to the former AEP
control area) and to a lesser degree through TVA. As noted previously, it is not

anticipated that an integration path from Cinergy to Duke will be procured.

WHAT ARE THE RESULTS OF YOUR ECONOMIC CAPACITY ANALYSIS?

Table 3 below summarizes the delivered price test analysis for Economic Capacity for the

MISO market.”* I am presenting the worse case results, namely those that assume a 250

Duke Energy’s generating facility in MISO is Vermillion, a combustion turbine station in Indiana Duke
Energy has a 75 percent ownership interest in this facility.

Duke Energy’s generating facilities in PJM are Lee (Hlinois), Washington (Ohio), Fayette (Pennsylvania) and
Hanging Rock (Ohio). Note that a portion of the output of the Lee plant (388 MW) is under long-term contract
to Exelon until 2008; 1 have conservatively ignored this contract.

The table shows the Applicants’ respective market shares, market size and concentration pre-merger; their post-
merger market share and HHI change. Corresponding tables. included infra. reflect similar details for other
markets.

9
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MW firm path from Duke Power to Cinergy. My exhibits, however, reflect both no firm
path and a 100 MW firm path as well as a 250 MW path. As shown, there are no screen
failures in any time period and the markets remain unconcentrated. HHI changes are no
more than 14 points. This analysis assumes the 250 MW path is being utilized — as
shown, 250 MW is added to the pre-merger MWs of Cinergy and Duke to derive the
post-merger combined MW in the MISO market. This, of course, represents an
overstatement of the effect of the merger inasmuch as a 250 MW path will not
necessarily be procured and because even if it is procured, 250 MW of power will not be

flowing all of the time.

Table 3: Economic Capacity, MISO Market

12
13
14

15

Pre-Merger Post-Merger with 250 MW Integration Path
Cinergy '
Cinergy Mkt Duke Duke Mkt Market HHI Pre- Combined Combined HHI Post-  HHI
Period  Price MW Share MW Share Size Merger MW Mkt Share Integration Change
S_SP1 $250 11,676 8.4% 635 0.5% 138,877 510 12,561 9.0% 521 1
S_8P2 $80 10,594 8.3% 689 0.5% 128,335 509 11,533 9.0% 521 12
S P $60 9,500 8.7% 341 0.3% 109,407 516 10,090 9.2% 526 10
S_OoP $30 7,967 8 5% 185 0.2% 94,006 566 8,402 8.9% 574 8
W_SP $85 10,850 8.3% 789 0.6% 130,281 508 11,889 9.1% 522 14
W_P $65 9,591 8.8% 267 0.2% 109,342 513 10,108 9.2% 521 8
W_OP $40 9,577 9.7% 94 0.1% 98,934 556 9,921 10.0% 563 7
SH_SP $75 7,509 7.5% 347 0.4% 99,672 480 8,106 8.1% 489 9
SH_P $50 7,491 9.1% 206 0.3% 82702 517 7,948 9.6% 527 10
SH_OP $35 6,998 8.7% 234 03% 80,309 515 7,482 9 3% 526 11
Table 4 demonstrates that the screen also is passed for the Economic Capacity analysis in
the MISO Submarket. This market, too, is unconcentrated (both before and after the
Transaction), and the increases in HHIs are no more than 25 points.
Table 4: Economic Capacity, MISO Submarket
Pre-Merger Post-Merger with 250 MW Integration Path
Cinergy
Cinergy Mkt Duke Duke Mkt Market HHI Pre- Combined Combined HHIiPost-  HHI
Period  Price. MW Share MW Share Size Merger Mw Mkt Share . integration Change
S_SP1 $250 11,664 12.2% 570 0.6% 95778 814 12,483 13.0% 835 21
S_SP2 $80 10,582 11.8% 602 07% 89,513 809 11,433 12.8% 832 23
S P $60 9,500 12.5% 199 03% 75947 814 9,948 13.1% 829 15
S_OP $30 7,967  12.3% 107 0.2% 64,998 920 8,325 12.8% 934 14
W_SP $85 10,837 11.9% 709 0.8% 91,331 806 11,795 12.9% 831 25
W_P $65 9,591 12 6% 204 03% 76,218 813 10,045 13.2% 828 15
Ww_OoP $40 9,577 13 9% 120 0.2% 69,164 901 9,947 14.4% 916 15
SH_SP $75 7,502  10.9% 241 04% 68,815 766 7,993 11.6% 782 16
SH_P $50 7,491 13.0% 80 0.1% 57,664 833 7,821 13.6% 848 15
SH_OP $35 6,998 12.5% 1561 0.3% 55,901 825 7,399 13.2% 843 18
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Finally, Table 5 summarizes the delivered price test analysis for Economic Capacity for
the MISO-PJM Midwest market. Again, there are no screen failures in any time period;

the markets remain unconcentrated, and the HHI changes are no more than 37 points.

Table 5: Economic Capacity, MISO-PJM Midwest Market

Pre-Merger Post-Merger with 250 MW Integration Path
Cinergy
Cinergy Mkt Duke Duke Mkt Market HHIPre- Combined Combined HHIPost- HHI

Price MW Share MW Share Size Merger MW Mkt Share Integration Change
$250 11,715 6.5% 4,387 2.5% 179,158 587 16,352 9.1% 622 35
$80 10,637 6.2% 4,442 26% 171,479 603 15,329 8.9% 638 35
$60 9,500 6.6% 3,234 22% 145113 664 12,984 8.9% 696 32
$30 7,967 6.9% 849 0.7% 115,961 718 9,067 7.8% 731 13
$85 10,897 6.3% 4,830 28% 174,443 602 15,978 9.2% 639 37
$65 9,691 6.6% 3,373 2.3% 146,015 665 13,214 9.0% 698 33
$40 9,577 7 3% 950 07% 130,911 743 10,777 8.2% 757 14
$75 7,529 57% 3314 2.5% 131,770 620 11,094 8.4% 652 32
$50 7,491 6.9% 1,168 1.1% 108,290 693 8,909 8.2% 712 19
$35 6,998 6.6% 856 08% 105,618 705 8,104 7 7% 719 14

Table 6 below summarizes the results of the Economic Capacity analysis for the DUK
control area market. As shown, the market is highly concentrated, but Cinergy’s
attributed share of imports into the DUK market is no more than 14 MW, the HHI

changes are no more than 10 points, and therefore, the screen is readily passed in all time

periods.
Table 6: Economic Capacity, DUK Control Area
Pre-Merger Post-Merger
Cinergy
Cinergy Mkt Duke Duke Mkt Market HHI Pre- Combined Combined HHI Post-  HHI
Price MW Share MW Share Size Merger MW Mkt Share  Merger Change
$250 6 0.0% 17,747 750% 23,677 5708 17,752 75.0% 5713 4
$80 6 0.0% 16,357 735% 22,268 5497 16,363 73.5% 5,501 4
$60 6 00% 13,060 713% 18,311 5,223 13,066 71.4% 5,228 5
$30 1 0.1% 9,041 63.2% 14,312 4,220 9,052 63.3% 4,229 9
$85 5 0.0% 16,856 76.1% 22,138 5897 16,862 76.2% 5,901 4
$65 5 0.0% 12,938 737% 17,558 5574 12,942 73.7% 5,578 4
$40 6 0.0% 11,977 72.1% 16,614 5,364 11,983 72.1% 5,370 ]
$75 9 0.0% 14,022 66.7% 21,026 4,561 14,031 . 66.7% 4,567 . 8
$50 14 0.1% 10,366 61.9% 16,738 4,005 10,379 62.0% 4,015 10
$35 14 0.1% 9,295 59.3% 15,667 3,724 9,309 59.4% 3,734 10

In order to be conservative, these results for the DUK control area — unlike the results for

the three MISO and PJM markets shown above — assume that no power is transmitted

from Duke Power to Cinergy over a firm transmission path from Duke Power to MISO.

When deliveries over a firm transmission path are factored into the analysts, the HHI
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Exhibit J-1

results indicate that the effect would be to deconcentrate the DUK market when supply is

flowing into MISO. I reflect this effect in my exhibits.

DID YOU ALSO CONDUCT AN ANALYSIS THAT TOOK INTO ACCOUNT
APPLICANTS’ LOAD COMMITMENTS?

Yes, I analyzed Available Economic Capacity, taking into consideration both Cinergy’s
and Duke Power’s load obligations. Given the status of retail access in states in which
the utilities operate, Available Economic Capacity continues to be a relevant measure of
market conditions and the impact of the merger. Duke Power continues to have native
retail and wholesale load obligations in the Carolinas, and there are no current plans for
retail access in those states. Despite retail access in Ohio, Cinergy’s Ohio utility, CG&E,
continues to have load responsibility for the vast majority of its pre-retail access customer
load, and CG&E remains the default service provider for returning customers. For
Cinergy’s Indiana utility, PSI, Indiana’s retail restructuring has been stalled, and there are
no real expectations that its status will change. This also is true of its smaller Kentucky

subsidiary, ULH&P. 1 also took into account the status of retail access generally in
MISO and PIM.

Table 7 summarizes the results for Available Economic Capacity for the MISO market.
As shown, the market is unconcentrated in all time periods, and the HHI changes are no

more than 39 points. There are no screen failures.

Table 7: Available Economic Capacity, MISO

Pre-Merger Post-Merger with 250 MW Integration Path
Cinergy

Cinergy Mkt Duke Duke Mkt Market HHI Pre- Combined Combined HHI Post- HHI
Price Mw Share MW Share Size Merger MW Mkt Share Integration Change
$250 1,074 2.8% 1,177 3.0% 39,120 463 2,501 6.4% 487 24
$80 788 20% 1204 30% 39,532 454 2,242 57% 473 19
$60 1,690 4.6% 743 2.0% 36,805 499 2,683 7 3% 527 28
$30 1,898 52% - 0.0% 36,625 759 2,148 5.9% 767 8
$85 2,430 47% 1,357 26% 51,996 418 4,037 7.8% 450 32
$65 2,284 55% 743 1.8% 41,351 468 3,277 7 9% 497 29
$40 3,109 1.7% 562 1.4% 40,619 599 3,921 9.7% 632 33
375 65 0.2% 884 29% 30,279 537 1,199 40% 544 7
$50 1,053 4.0% 361 14% 26,096 758 1,663 6.4% 780 22
$35 1,686 55% 731 24% 30,756 640 2,667 87% 679 39
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Exhibit J-1

Table 8 below shows the results for Available Economic Capacity for the MISO

submarket. The HHI changes range from 7 to 51 points in an unconcentrated market.

Price

$250
$80
$60
$30
$85
$65
$40
$75
$50
$35

Table 8: Available Economic Capacity, MISO Submarket

Pre-Merger Post-Merger with 250 MW integration Path
Cinergy

Cinergy Mkt Duke Duke Mkt Market HHI Pre- Combined Combined HHI Post- HH1
MW Share MW Share Size Merger MW Mkt Share Integration Change
1,015 32% 762 24% 31,561 514 2,028 6.4% 539 25
760 2.3% 919 2.8% 32,505 502 1,830 5.9% 524 22
1,690 57% 443 15% 29,565 577 2,384 8.1% 607 30
1,898 6.7% - 00% 28,395 894 2,148 7.6% 907 13
2,386 58% 995 24% 41,431 525 3,630 8.8% 563 38
2,284 6.9% 583 1.8% 32,890 580 3,117 9.5% 619 39
3,109 9.8% 513 16% 31616 772 3,872 12.2% 823 51
32 01% 572 24% 24191 555 854 35% 562 7
1,053 51% 243 1.2% 20,822 794 1,546 74% 822 28
1,686 7 1% 410 17% 23,922 711 2,345 9.8% 754 43

Table 9 below summarizes the delivered price test analysis for Available Economic

Capacity for the PJM-MISO Midwest market. As shown, there are no screen failures in

any time period and the markets remain unconcentrated.

Price
$250
$80
$60
$30
$85
$65
$40
$75
$50
$35

Table 9: Available Economic Capacity, PJM-MISO Midwest Market

Pre-Merger Post-Merger with 250 MW Integration Path
Cinergy
Cinergy Mkt Duke Duke Mkt Market HHI Pre- Combined Combined HHI! Post- HHI

MW Share Mw Share Size Merger MW Mkt Share Integration Change
1,593 25% 4,710 7.3% 64,356 424 6,554 10.2% 468 44
1,327 20% 4,908 7.3% 66,947 447 6,484 9.7% 483 36
1,690 28% 3,432 57% 60,749 532 5,372 8.8% 571 39
1,898 4 3% - 0.0% 43,690 812 2,148 4 9% 817 5
2,773 3.3% 5411 6.5% 82,954 434 8,434 10.2% 484 50
2,284 35% 4,778 74% 64,766 520 7,312 11.3% 581 61
3,109 55% 2,430 4.3% 56,942 696 5,789 10.2% 751 55
234 05% 3,721 80% 46,698 501 4,205 9.0% 518 17
1,053 3.8% 665 24% 27,709 865 1,968 7 1% 895 30
1,686 43% 1,326 3.4% 38,902 782 3,262 8.4% 822 40

Table 10 below summarizes the results of the Available Economic Capacity analysis for

the DUK control area market. As éhown, Cinergy is allocated a relatively small amount

of the transmission capacity into the DUK control area market (at most 61 MW). There

are no screen failures in any time period, although in one time period the HHI change

exceeds 50 points, but is less than 100 points, in a highly concentrated market. Imports

from Cinergy in this time period are only 39 MW. Again, as described above, my

analysis of thc Duke Power control arca shown below assumes that there is no finm
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integration path. With a firm transmission path from Duke Power to MISO, assuming

energy is flowing, the results reflect a deconcentrating effect of the merger.

Table 10: Available Economic Capacity, DUK Control Area

Pre-Merger Post-Merger
Cinergy

Cinergy Mkt Duke Duke Mkt Market HHI Pre- Combined Combined HHI Post- HHI
Price MW Share MW Share Size Merger MW Mkt Share  Merger  Change
$250 34 07% 1,194 23.0% 5,193 1,065 1,228 237% 1,095 30
$80 31 06% 1,555 28.1% 5,539 1,269 1,586 28.6% 1,301 32
$60 9 0.2% 1,289 27 7% 4,654 1,106 1,299 27.9% 1,118 12

$30 32 0.9% - 00% 3,663 1,058 32 0.9% 1,058 -
$85 18 02% 4,160 557% 7,472 3,285 4,179 55 9% 3,312 27
$65 1 02% 2,552 48 3% 5,287 2,522 2,563 48.5% 2,543 21
$40 39 0.7% 2,522 46 0% 5,482 2,376 2,561 46.7% 2,441 65
$75 7 01% 2,312 30.1% 7,676 1,264 2,319 30.2% 1,270 6
$50 48 0.9% 824 14 7% 5,624 889 873 155% 914 25
$35 61 09% 1,575 23.9% 6,578 1,102 1,636 24.9% 1,146 44

PLEASE DESCRIBE YOUR VERTICAL ANALYSIS OF THE POTENTIAL
EFFECT OF COMBINING GENERATION AND NATURAL GAS
TRANSPORTATION FACILITIES.

Part 33.4 of the Commission’s regulations specifies the analysis to be performed for
vertical mergers combining electric generation with ownership of inputs to generation
(notably, gas transportation). The Commission has concluded that, in order for there to
be a potential vertical market power issue, both the upstream and downstream markets
need to be highly concentrated. Here, the only relevant market is the market around
Cinergy, where Duke Energy’s Texas Eastern pipeline is a supplier. While Duke Energy
has other pipeline assets, they do not serve markets where Cinergy controls generation.
With respect to the downstream market, the analysis specified in the Commission’s

regulations requires attributing gas-fired generation to the fuels transport supplier (in this

' case, for exaniple, to Duke Energy as an owner of a pipeline serving MISO or to Cinergy

as an LDC), as specified in Part 33.4. Since the relevant electricity market (without
attribution of gas-fired generation to the transport owner) is unconcentrated, the
downstream market would be highly concentrated only if gas-fired generation were a
major part of the generation mix and the newly affiliated pipeline were the dominant gas

transportation supplier. Neither is the case here. 1 conducted the requisite analysis and
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determined that the markets remain not highly concentrated, with post-merger HHIs far

below 1,800 points.

Even though the downstream market for relevant markets is not highly concentrated
under this methodology (with the attribution of gas-fired generation to the supplying gas
transmission system or distribution company called for in Part 33.4), I nevertheless also
examined concentration in the upstream market and determined that it, too, is not highly

concentrated.

Thus, this merger easily passes the Commission’s vertical market power screen.
Competitive conditions in the relevant markets are not conducive to a successful strategy

of foreclosure or raising rivals’ costs.
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IL DESCRIPTION OF THE PARTIES

Duke Energy

Q.

A.

PLEASE DESCRIBE DUKE ENERGY.

Duke Energy Corporation (collectively with its subsidiaries, “Duke Energy”) is a

leading energy company with operations located primarily in the Americas. Duke
Energy provides its services through the following business units: Franchised Electric,
Natural Gas Transmission, Field Services, Duke Energy North America (“DENA”),
International Energy and Crescent Resources, LLC, a real estate subsidiary. Duke
Enecrgy is a North Carolina corporation, and its principal executive offices are located in

Charlotte, North Carolina.

Franchised Electric generates, transmits, distributes and sells electricity through its
Duke Power business segment, a vertically-integrated utility that operates under franchise
agreements with an obligation to serve all load within its franchised areas. Franchised
Electric’s service area covers about 22,000 square miles with an estimated population of
5.9 million in central and western North Carolina and western South Carolina.
Wholesale electric power is also sold to incorporated municipalities, electric cooperatives
and public and private utilities. Franchised Electric’s operations are subject to the rules
and regulations of the Commission, the North Carolina Utilities Commission and the
Public Service Commission of South Carolina. Duke Power owns approximately 19,000

MW of generation, as detailed in Exhibit J-4.

Natural Gas Transmission provides transportation and storage of natural gas for
customers along the U.S. East Coast, the Southeast, and in Canada. Natural Gas
Transmission alse provides natural gas sales and distribiition service to retail customers
in Ontario, and natural gas processing services to customers in Western Canada. The only
Duke Energy’s affiliated pipeline that serves markets where Cinergy owns capacity is

Texas Eastern. East Tennessee delivers gas to the Duke Power control area.

16
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Field Services gathers, compresses, treats, processes, transports, trades and markets, and
stores natural gas; and fractionates transports, trades and markets, and stores natural gas

liquids.

DENA operates and manages power plants and markets electric power and natural gas
related to these plants and other contractual positions. Through its affiliates and
subsidiaries, DENA currently owns or operates approximately 10,000 MW of operating
generation. DENA conducts business throughout the U.S. and Canada through Duke
Energy North America, LLC and its 100% owned affiliates Duke Energy Marketing
America, LLC and Duke Energy Marketing Canada Corp. DENA also participates in
Duke Energy Trading and Marketing, LLC (“DETM”). DETM is 40% owned by Exxon
Mobil Corporation and 60% owned by Duke Energy.I5 DENA’s power plants and
trading marketing affiliate currently operate with market-based rate authority granted by
the Commission. Generation facilities affiliated with DENA also are detailed in Exhibit

J-4_’6

International Energy operates and manages power generation facilities, and engages in
sales and marketing of electric power and natural gas outside the U.S. and Canada. It
conducts operations primarily through Duke Energy International, LLC and its activities
target power generation in Latin America. International Energy owns, operates or has
substantial interest in approximately 4,139 net MW of generation facilities. Additionally,
International Energy owns an equity investment in National Methanol Company, located
in Saudi Arabia, which is a leading regional producer of methanol and methyl tertiary

butyl ether.

15

16

Duke Energy and ExxonMobil are in the process of winding down DETM.

At my request, Duke Energy reviewed Duke Energy-affiliated contracts to determine if any contracts result in
Duke Energy having operational control over third-party generating facilities. There were no such contracts in
markets relevant to the transaction that had a term that did not expire sometime in 2006. However, in the few
instances where Duke Energy arguably has operational control over facilities for more than one-year for a term
that extends at least until the end of 2006, I attributed the capacity to Duke Energy. (All such facilities are
relatively remote from markets where both Applicants have generation) These are reflected in my workpapers.

17
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Cinergy

Q.

A.

PLEASE DESCRIBE CINERGY.

Cinergy Corp. owns all outstanding common stock of CG&E and PSI, both of which are
public utilities. Cinergy is registered with and is subject to regulation by the Securities &
Exchange Commission under the Public Utility Holding Company Act of 1935, as
amended. Other principal subsidiaries include Cinergy Services, Inc. and Cinergy

Investments, Inc.

Exhibit J-4 provides a list of the generating units owned by Cinergy or its affiliates.
Cinergy has approximately 12,000 MW of capacity, mostly located in MISO," and
approximately 900 MW of merchant peaking capacity in Tennessee and in Mississippi,
both located in TVA’s control area.'”® CG&E also has a 9 percent equity stake and 9
19

percent power participation share in the Ohio Valley Electric Corporation (“OVEC”)

These additional facilities also are reflected in Exhibit J-4.%°

20

Some of Cinergy’s jointly-owned generating facilities, “CCD” plants operated by AEP or Dayton, are
physically located in control areas that are now part of PJM. However, Cinergy has network service and
pseudo-tie configuration of its ownership interest to move the output of these jointly-owned facilities to MISO.
Therefore, for purposes of my analysis, | treated Cinergy’s share of these generating facilities as if located in
MISO. (Conversely, 1 treated the jointly-owned shares of Cinergy-affiliated plants located in MISO that are
owned by parties in PJM as if located in PJM.)

Cinergy affiliates also have ownership in a modest amount of generation located at industrial/cogeneration
facilities whose output is fully committed under long-term contract to either industrial hosts or unaffiliated
third-parties. This capacity totals less than 200 MW in the Eastern Interconnect. While I (properly) did not
include this generation in my analysis since it is committed under long-term contracts, my conclusions would be
unaltered had I included it.

OVEC’s generation includes the 986 MW Kyger Creek plant located in Cheshire, Ohio and the 1,196 MW
Clifty Creek Plant located in Madison, Indiana. (Capacity reflects summer ratings.)

At my request, counsel reviewed Cinergy-affiliated energy management agreements ("EMAs™) to determine if
any of these agreements result in Cinergy having operational control over third-party generating facilities.
There were no such contracts in markets relevant to the transaction. See, for example, Notice of Non-Material
Change in Circumstances: The Cincinnati Gas & Electric Company {Docket No. ER96-2506-006) letter dated
September 1, 2004 (EMAs relating to KGen Company generating units in the Southeast) (“The provisions of
the EMA were specifically tailored to ensure that ultimate approval rights over each Facility remain with the
Owner, and are not transferred to CG&E. As the EMA does not transfer the approval rights or control over any
Facility to CG&E and does not provide CG&E with the ability to operate any Facility, the EMA does not affect
CG&F's inability 1o exercise market power.””) Because the EMAs do not give Cinergy operational control. 1 do
not consider them in my base case analysis, and. indeed, the facts do not support the need for further inquiry in
this regard. Nevertheless, | have included in my workpapers an analysis that demonstrates that, had 1 assumed

I8
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The Commission recently approved the purchase by Cinergy of Allegheny Energy
Supply Wheatland Generating Facility, LLC, which owns the 472 MW Wheatland
generating plant in Indiana, interconnected to MISO.?" 1 have included this unit in

Exhibit J-4 and assumed it is owned by Cinergy for purposes of my analysis.

CG&E is a combination electric and gas public utility company that provides service in
the southwestern portion of Ohio and, through its principal subsidiary, ULH&P, in
nearby areas of Kentucky. CG&E and ULH&P generate, transmit, distribute and sell
electricity, as well as distribute and sell natural gas. While CG&E and ULH&P provide
natural gas transportation service within their service territories, they serve basically only
a small amount of Cinergy-owned facilities. They do not provide gas transportation to

any unaffiliated gas-fired generators.

CG&E is in a market development period for residential customers and in the competitive
retail electric market for non-residential customers, transitioning to deregulation of
electric generation and a competitive retail electric service market in the state of Ohio.
Applicable legislation governing the transition period provided for a market development
(frozen rate) period that began January 1, 2001, ended December 31, 2004 for non-
residential customers and is scheduled to end December 31, 2005 for residential
customers. At the end of these market development periods, CG&E will not immediately
implement market rates, but rather will operate under a rate stabilization plan approved

by the Public Utilities Commission of Ohio that covers the period after the market

Cinergy had control over these facilities, and found that this assumption has no material effect on my Economic
Capacity analysis. For Available Economic Capacity, because these units are uncommmitted, there are screen
failures in the DUK market. In any event, because the assumption that Cinergy controls these units is
counterfactual, these results should be ignored.

See, also, Notice of Non-Material Change in Circumstances; The Cincinnati Gas & Electric Company (Docket
No. ER96-2506-006) and Covert Generating Company, LLC (Docket No. ER-01-520-004) letter dated
September 15, 2003 (EMA relating to the Covert generating plant in Michigan). Because this EMA do not give
Cinergy operational control, I do not consider it in my base case analysis, and, indeed, the facts do not support
the need for further inquiry in this regard. Nevertheless, I have included in my workpapers an analysis that
demonstrates that, had I assumed Cinergy had control over these facilities, Cinergy’s share of the MISO, MISO
Submarket and MISO-PIM Midwest market would only be slightly higher.

Cinergy Services, Inc. et al., 111 FERC 462,306 (2005)

19
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development period through 2008. ULH&P operates as a rate of return regulated utility

and has its own ratebase, distinct from other assets controlled by CG&E.

PSI is a vertically-integrated, regulated electric utility that provides service to an
estimated population of 2.8 million people across north central, central, and southern

Indiana.

Services is a service company that provides Cinergy’s subsidiaries with a variety of

centralized administrative, management, and support services.

Investments holds most of Cinergy’s non-regulated, energy-related businesses and
investments, including natural gas marketing and trading operations (which are primarily

conducted through Cinergy Marketing and Trading, LP).

CG&E owns KO Transmission Company (“KO”), an interstate pipeline company that
originates east of Lexington, Kentucky and extends northward for approximately ninety
miles to the citygates of CG&E and ULH&P. KO is interconnected to two upstream
pipelines: Columbia Gulf Transmission Company and Tennessee Gas Pipeline. KO’s
pipeline facilities are co-owned by Columbia Gas Transmission Corporation. Beginning
at the origin point in Means, Kentucky, KO owns an undivided 45.29% interest in a
seventy-mile portion of the system, ending at Foster Station (located in Bracken County,
Kentucky). From Foster station, extending northward for twenty miles to the CG&E and
ULH&P citygates, KO owns 100 percent of the pipeline system. KO does not serve any

competing gas-fired generation directly or indirectly.
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IIIl. FRAMEWORK FOR THE ANALYSIS

WHAT ARE THE GENERAL MARKET POWER ISSUES RAISED BY MERGER
PROPOSALS?

Market power is the ability of a firm profitably to maintain prices above competitive
levels for a significant period of time. Market power analysis of a merger proposal
examines whether the merger would cause a material increase in the merging firms’
market power or a significant reduction in the competitiveness of relevant markets. The
focus is on the effects of the merger, which means that the merger analysis examines
those business areas in which the merging firms are competitors. This is referred to as
horizontal market power assessment. In most instances, a merger will not affect
competition in markets in which the merging firms do not compete. In the context of the
proposed merger, therefore, the focus is properly on those markets in which Duke Energy
and Cinergy are actual or potential competitors. The analysis is intended to measure the

adverse impact, if any, of the elimination of a competitor as a result of the combination.

Potential vertical market effects of the merger relate to the merging firms’ ability and
incentives to use their market position over a product or service to affect competition in a
related business or market. For example, vertical effects could result if the merger of two
electric utilities created an opportunity and incentive to operate transmission in a manner
that created market power for the generation activity of the merged company that did not
exist previously. The Commission has identified market power as also arising from
dominant control over potential generation sites or over fuels supplies and delivery
systems. Such dominant control could undercut the presumption that long-run generation

markets are competitive and could injure competition by raising rivals’ costs.

WHAT ARE THE MAIN ELEMENTS IN DEVELOPING AN ANALYSIS OF
MARKET POWER?

Understanding the competitive impact of a merger requires defining the relevant market
(or markets) in which the merging firms participate. Participants in a relevant market

include all suppliers, and in some instances potential suppliers, who can compete to

21
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supply the products produced by the merging parties and whose ability to do so
diminishes the ability of the merging parties to increase prices. Hence, determining the
scope of a market is fundamentally an analysis of the potential for competitors to respond
to an attempted price increase. Typically, markets are defined in two dimensions:
geographic and product. Thus, the relevant market is composed of companies that can

supply a given product (or its close substitute) to customers in a given geographic area.

Horizontal Market Power Issues

Q.

HOW HAS THE COMMISSION TYPICALLY EXAMINED PROPOSED
MERGERS INVOLVING ELECTRIC UTILITIES?

In December 1996, the Commission issued Order No. 592,° the “Merger Policy
Statement,” which provides a detailed analytic framework for assessing the horizontal
market power arising from electric utility mergers. This analytic framework is organized
around a market concentration analysis. The Commission adopted the DOJ/FTC
Horizontal Merger Guidelines for measuring market concentration levels by the
Herfindahl-Hirschman Index (“HHI”).? On November 15, 2000, the Commission issued
its Revised Filing Requirements Under Part 33 of the Commission’s Regulations,”* which

affirmed the screening approach to mergers consistent with the Appendix A analysis set

22

23

Order No. 592, FERC Stats and Regs. § 31,044 (1996).

To determine whether a proposed merger requires further investigation because of a potential for a significant
anti-competitive impact, the DOJ and FTC consider the level of the HHI after the merger (the post-merger HHI)
and the change in the HHI that results from the combination of the market shares of the merging entities.
Markets with a post-merger HHI of less than 1000 are considered “unconcentrated.” The DOJ and FTC
generally consider mergers in such markets to have no anti-competitive impact. Markets with post-merger
HHIs of 1000 to 1800 are considered “moderately concentrated.” In thosé markets, mergers that result in an
HHI change of 100 points or fewer are considered unlikely to have anti-competitive effects. Finally, post-
merger HHIs of more than 1800 are considered to indicate “highly concentrated” markets. The Guidelines
suggest that in these markets, mergers that increase the HHI by 50 points or fewer are unlikely to have a
significant anti-competitive impact, while mergers that increase the HHI by more than 100 points are considered
likely to reduce market competitiveness. (See U.S. Department of Justice and Federal Trade Commiission,
Horizontal Merger Guidelines, 1992 [amended 1997].)

Order No. 642, Final Rule in Docket No. RM98-4-000, 18 CFR Part 33, 93 FERC § 61,164 (2000) (“Revised
Filing Requirements™).

22
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forth in the Merger Policy Statement, and codified the need to file a screen analysis and

the exceptions therefrom.

Appendix A of the Merger Policy Statement, the Competitive Analysis Screen, specifies
a “delivered price” screening test to measure Economic Capacity, defined as energy that
can be delivered into a destination market at a delivered cost less than 105 percent of the
destination market price. The screening test also provides for an analysis of Available
Economic Capacity, defined as energy over and above that required to meet native load

and other long-term obligations that meets the delivered price test.

If a proposed merger raises no market power concerns (i.e., passes the Appendix A
screen), the inquiry generally is terminated. Both the Merger Policy Statement and the
Revised Filing Requirements accept that merger applications involving no overlap in
relevant geographic markets do not require a screen analysis or filing of the data needed

for the screen analysis.”

WHAT PRODUCTS HAS THE COMMISSION GENERALLY CONSIDERED?

The Commission generally has been concerned with three relevant product markets: non-

firm energy, short-term capacity (firm energy) and long-term capacity.”® Both Economic

25

Order No. 592 (at 30,113) states: “...it will not be necessary for the merger applicants to perform the screen
analysis or file the data needed for the screen analysis in cases where the merging firms do not have facilities or
sell relevant products in common geographic markets. In these cases, the proposed merger will not have an
adverse competitive impact (i.e., there can be no increase in the applicants’ market power unless they are selling
relevant products in the same geographic markets) so there is no need for a detailed data analysis.”

The Revised Filing Requirements state that an analysis need not be filed if the applicant “demonstrates that the
merging entities do not currently conduct business in the same geographic markets or that the extent of the
business transactions in the same geographic markets is de minimis.”

The market for long-term capacity generally does not need to be analyzed since the Commission has concluded
as a generic matter that the potential for entry ensures that the long-term capacity market is competitive See
Promioting Wholesale Competition Through Open Access Non-Discriminatory Transmission Services by Public
Utilities; Recovery of Stranded Costs by Public Utilities and Transmitting Utilities, Order No. 888, FERC
Statutes and Regulations, § 31,036 - 31,657 (1996). The presumption that long-term capacity markets are
competitive can be overcome if the applicants have dominant control over power plant sites or fuels supplies
and delivery systems. This exception is addressed below.
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Capacity and Available Economic Capacity”’ are used as measures of energy. The
Commission’s current policy does not specify required analyses of capacity markets as
such. Order No. 642 directs Applicants to analyze relevant ancillary services markets

(specifically, reserves and imbalance energy) “when the necessary data are available.””®

Under the Economic Capacity and Available Economic Capacity measures, capacity that
is attributed to a market participant is that capacity controlled by it that can reach the
destination market, taking transmission constraints and costs into account, at a price no
higher than 105 percent of the destination market price. As described above, the two
measures differ as to the treatment of capacity used to meet native load requirements.
The Commission has determined that long-term capacity markets are presumed to be
competitive, unless special factors exist that limit the ability of new generation to be sited

or receive fuel.

HOW HAS THE COMMISSION ANALYZED GEOGRAPHIC MARKETS?

Traditionally, the Commission has defined the relevant geographic markets as centered
on the applicants and on utilities directly interconnected with the applicants, referred to as
first-tier utilities. Both Order No. 592 and the Revised Filing Requirements continue to
define the relevant geographic market in terms of control areas in which applicants
control generation and first-tier destination markets.” Further, in a merger context, the
Commission considers as potential additional destination markets other utilities that

historically have been customers of the applicants.

27

28

29

1 note that evaluating Available Economic Capacity in some markets is more difficult than in other markets,
depending on the state of retail access. In the context of this merger, Ohio, where CG&E is located, has retail
access, as do nearby states of Pennsylvania and lllinois. While identifying Applicants’ load commitments is
relatively straightforward, it is virtually impossible to match generation and load commitments for most MISO
and PJM utilities. Notwithstanding these difficulties, which are discussed in more detail below, | analyzed
Available Economic Capacity.

While there should be no concerns about ancillary services markets raised by this merger, 1 discuss my
consideration of ancillary services markets below.

Order No. 592 at 30,1 19.
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This test is intended to be a conservative screen to determine whether further analysis of
market power is necessary. If the Appendix A analysis shows that a company will not be
able to exercise market power in its first-tier destination markets, it generally follows that
the applicants will not have market power in more broadly defined and more
geographically remote markets. The screen is the first step in determining whether there
is a need for further investigation. If the screening test is not passed, leaving open the
issue of whether the merger will create market power, the Commission invites applicants
to propose mitigation remedies targeted to reduce potential anti-competitive effects to
safe harbor levels. In the alternative, the Commission will undertake a proceeding to
determine whether unmitigated market power concerns mean that the merger is contrary

to the public interest.

While destination markets typically are defined as individual control areas, the
Commission’s practice has been to aggregate customers that have the same supply
alternatives into a single destination market. This approach has been accepted in a

number of merger filings in New York, PJM, and New England.

To simplify the analysis, customers that have the same supply alternatives,
as identified in the competitive analysis screen, can be aggregated into a
single destination market. The Commission has accepted this approach in
a number of merger filings. For example, in Atlantic City/Delmarva, the
Commission found acceptable the treatment of PJM as a single destination
market since customers in PJM trade largely with the same set of
suppliers. The same is true of mergers occurring within the New England
and New York ISOs (e.g., ConEd/NU and CMP/NYSEG).*° [footnote
omitted]

With the launch of the MISO energy market, in combination with the MISO tariff

applicable to all member systems,’’ control over transmission, and Commission-approved

31

Revised Filing Requirements, 4 31,311 at 31,844-5, citing Atlantic City Electric Company and Delmarva Power
& Light Company, 80 FERC ¥ 61,126 (1997): Consolidated Edison Co., Inc. and Northeast Utilities 91 FERC 9
61,225 (2000). To the extent there are internal transmission constraints within these markets, the Commission
has considered smaller markets within these single control areas as potentially relevant.

The MISO tariff went into effect on February 1, 2002, and the MISO energy market became operational on
Apnl 1. 2005. Under the MISO tariff. customers may request transmission service from MISO and schedule
power across control areas within MISO. In determining transmission availability, MISO uses a “flowgate”
methodology that does not rely on control area to control area interconnections but considers the impact of
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market monitoring and mitigation, MISO is now on similar footing as the other RTOs.
As a result, it would be appropriate as a starting point to consider MISO — and not the

former Cinergy control area — as a relevant geographic market.

Moreover, MISO and PJM have a joint operating agreement that provides for, among
other items, management of congestion along the seam, including a form of joint re-
dispatch whereby a unit in one RTO will be re-dispatched relieve congestion in the other
RTO. Dr. Patton, MISO’s Independent Market Monitor (“IMM?”) recently described a
successful example of cross-border redispatch in a presentation to Commission.”” In
addition, rate pancaking for transactions between MISO and PJM has been eliminated. It
also appears, based on the price data available since the MISO began operation, that
prices at the border of the two RTOs have moved together such that customers within the
region can readily access supply in either region.”> On this basis, it also could be
appropriate to consider the combined MISO-PJM market in defining the relevant
geographic market. As I discuss in more detail below, while the MISO and combined
MISO-PJM markets represent appropriate initial starting points for defining geographic
markets, 1 ultimately conclude that more narrow geographic market definitions are
appropriate in the context of this merger in order to provide a conservative analysis of the

effects of the merger.

The DUK control area remains the default geographic market for Duke Power’s
generation capacity, and | have examined it and its first-tier markets, consistent with the

Commission’s requirements.

33

proposed transactions on the entire network.. Transmission rates under the MISO tariff are not pancaked, and
there is no longer transmission pancaking between MISO and PJM.

See Transcript of FERC Open Meeting at 67-68 (Apr. 13, 2005) (discussing MISO’s resolution of overload
problems in NIPSCO by designating coordinated flowgates).

Highlights of Midwest 1SO. 2004 State of the Marker Report and Day-2 Energy Markets, April 13, 2005. The
IMM concludes that Day 2 MISO markets will do a better job at managing congestion, utilizing available
transmission capability, and maintaining reliability than the MISO was able to accomplish using TLRs. The
IMM's analysis of the first week of the market showed prices in the Wisconsin Upper Michigan Systems
(“WUMS™) higher than in Cinergy. It also showed prices at the PIM-MISO interface (in 1tlinois) tracking each
other rather consistently.
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I also considered historical customers of the applicants to identify other potential relevant
destination markets, and determined that no additional markets need to be analyzed on

that basis.

As I also will describe, there is no significant overlap of generation ownership in any

other geographic market in which one or the other of the Applicants controls generation.

Vertical Market Power Issues

WHAT ARE THE POTENTIALLY RELEVANT VERTICAL MARKET POWER
ISSUES?

In the Revised Filing Requirements, the Commission set out several vertical issues
potentially arising from mergers with input suppliers. The principal issue identified is
whether the merger may create or enhance the ability of the merged firm to exercise
market power in downstream electricity markets by control over the supply of inputs used
by rival producers of electricity. Three potential abuses have been identified: the
upstream firm acts to raise rivals’ costs or foreclose them from the market in order to
increase prices received by the downstream affiliate; the upstream firm acts to facilitate
collusion among downstream firms; or transactions between vertical affiliates are used to
frustrate regulatory oversight of the cost/price relationship of prices charged by the
downstream electricity supplier. The downstream products to be analyzed in a vertical

analysis are the same as in the horizontal analysis.

With respect to the vertical analysis, the Commission proposes defining the downstream
market in the same manner as in the horizontal analysis. For upstream markets, the
relevant geographic market has not been defined by the Commission. In concept, it
should include the area in which suppliers to generators competing in the downstream
market are located. The Commission suggests in Dominion™® that the market includes
sellers that can provide competitive alternatives, such as those that can provide

transportation capacity on terms comparable to those offered by the merging firm.

Dominion Resources, Inc. and Consolidated Natural Gas Company, 89 FERC 9 61,162 (1999) (“Dominion™),
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